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ate regardless of its cause and on the basis of certain ground
les.In turn, these issues should be demarcated from coercitive
0 Oﬁ to ensure the provision of humanitarian assistance by peace-
ing forces or by states acting individually or through regional
encies authorized by the appropriate international organisation.
'Liese distinctions are important because, in the absence of a com-
shensive legal framework to govern the issues raised by Mr Bet-
v%f_e are being faced with a new and rapid succession of develop-
in international law and the law of international organisation
jaction to emergency situations that need to be identified.

«memorandum of understanding », des accords entre organisatio
On passe énormément de temps 4 faire ces a,ccqrds, et quequ?'efm.
on est un peu déeu de Ia facon dont ils sont appliqués, tant & 1:_1111;@
rieur du systéme des Nations Unies qu’avec les Htats ou les organi
sations non gouvernementales. Je pense que ¢est un domaﬂu}
I'Union Européenne et les Nations Unies vont travailler de‘-_f
trég étroite, puisque c'est évidemment dans notre intérét At
d’arriver 4 une solution acceptable pour empécher les doub
emplois et pour empécher aussi la prolifération d’organism?s_ q
quefois trés motivés mais qui s’occupent de choses doml; on s occu
déja par ailleurs, ¢’est un peu un gaspillage d’énergie et de. res
sources. '

ould like to point out, however, that so-called new trends
ch Mr Bettati has reffered to, and in particular the recent decla-
ns which have been made within the framework of the Furo-
 Union, do not require that we depart from the traditional dis-
ctions that have been made in the past or the traditional legal
is on which such action has been based.
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bvibusly, 1 do not discount the fact that in the future we may
off in a different direction.

Ut what are we walking so far ? We are talking about a principle
m-intervention which continues to be reaffirmed — in fact no
ternational legal concept has been so central to current controver-
Hles as that of non-intervention into the domestic jurisdiction of
es. The so-called ¢reserved domain » which is as jealously
ferided by some as it is decried by others, is deemed to be one of
bastions of state sovereignty. As a result, the on going ethical
egal debate on the validity of so-called humanitarian interven-
as called for an end to « statist concepts » of international law.
uy does the question really have to be framed in this manner ?
Does one really have to pit the imperatives of human rights against
hose. of state sovereignty ? For even the recent evolution of inter-
tional law, which Mr Bettati has described to us, has shown that
not paradoxical to continue to insist on the admissibility of
rvetition in the internal affairs of States, whilst promoting the
tion of the human person. Both develpments have been consi-
1 ‘as forming important parts of the fabric of the international
order ; the former are part of the « protectionist » norms safe-
dlng the rights of weaker States, the latter part of the content
« ethical norms ».

My comments are in reaction to a preliminary outlinf.s of Nﬁ:
tati’s presentation which was headed « Les Nations Umes-et 1_.
vention humanitaire». To focus on the question of terminolo,
the framework of this debate on the European Union and Un
Nations action in the humanitarian field, it would seem to e il
not simply to quibble over a matter of semantics for the ter
logy used by different actors conceals profound fihfferences_ as
appropriate reactions of states to humanitarian crises. I am su
Bettati is very used to that kind of debate and his extensa.ve:
tings on the topic show that he is fully conscious of these is:

Nevertheless I would like to insist that we are slipping into d
gerous ground when we begin to refer to the United Ngt
actions as ¢« humanitarian intervention » because this only resu
blurring the issues. We have to continue to demarcate hum ]
rian intervention by states aimed at stopping gross and WldQS_.
violation of human rights occuring within a state and cﬁre’e
against the anthority in control of the country in ques‘fsio.
humanitarian assistance aimed to alleviate human suffering: wit
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nsider contrarily to international law (2). General Assembly
olution 46/182 entitled « Strengthening of the coordination of
anitarian emergency assistance of the United Nationg», in
‘the General Assembly emphasizes the eollective efforts of the
rmational community, in particular the UN system, in providing
ma_,h_ita,rian assistance, as well ag the resolution of the Institut de
oit International adopted in September 1989 at Santiago de
postella (3), support these views.

I would like to focus on three issues in order both to claﬁfy
legal situation and identify unresolved problems.

1. — THE ISSUE OF NON-INTERVENTION
IN INTERNAL AFFATRS

The principle of the inadmissibility of the direct or indirect
vention in the internal affairs of States (i.e. in the form of coerg
action), which is laid down in a variety of universal and Tegion:
imstruments, continues to be consistently affirmed. General_ A_s_
bly resolutions (see 2131 (XX) or 2625 (XXV)) stated quite
that « No State may use or encourage the use of economic, politic
or any type of measures to coerce another State in order to obtai
from it the subordination of the exercise of its sovereign right
to secure from it advantages of any kind ». That has been uphi
by the International Court of Justice in the Nicaragua Case

Moreover, the threat or use of military force in international
tions is proscribed by article 2(4) of the United Nations Char
(unless of course regulated by the Charter itself), and umla,ter
military interventions, whatever their alleged purpose, hav
for the most part outrightly condemned by the UN majority,
pite efforts to elaborate a doctrine in this respect. The ICJ itself di
not consider the use of foree an appropriate method to ensure
pect for human rights in another State : « the protection of hu 1
rights — a strictly humanitarian objective — cannot he com_pati
with the mining of ports, the destruction of oil installations,
again the training, arming and equipping of the contras» (1)

lowever it is also important to emphasize that the provision of
h humanitarian assistance has been carefully conditioned.

he purpose of such offers of assistance if it is to escape
emnation as an intervention in the internal affairs of a shate,
st be the provision of strictly humanitarian assistance to prevent
nd alleviate suffering, confined to the provision of food, clothing,
dicing and other humanitarian assistance and must be granted
chstﬂbued mmpartially and without discrimination to the vie-
itms of the civilian population (4). It must be admitted that the
rms: non-discrimination and impartiality have been debated at
t h in the literature — for instance a digtinction must be made
een the principle of impartiality in relation to the action by
rgans, for example the UNHCR, and that on which the ICRC
1ds its action.

here must be full respect for the sovereignty, territorial inte-
'_nd national unity of States, as stated in General Assembly
tion 46/182, and on the need, if only in principle, for the
dent ‘of the affected « country » (interestingly. not «State»).
ttedly, this is no easy matter and raises number of issues, in
icular when States are in process of dissolution : for instance,
gives this consent, and when is this consent to be taken as

2., — THE ISSUES OF UNILATERAL HUMANITARTAN

ASSISTANCE sl . . .
Su‘ch offers of assistance must be non-coercitive. As stated in

ution of Compostella : « Such offers of assistance shall not,

' £f d ision of humanitarian assista
1o is clear that the offer and provisio : 1eu1ar1y by virtue of the means used to implement them, take

is not testamount to intervention in the affairs of another;__
Again, in tracing the scope of the principle of non-intervention
the Nicaragua case, the ICJ distinguished unlawful interve
from the provision of strictly humanitarian assistance which

Ir'nd pp. 124-125.

Ammmw de U'I'nstitut de Droit Tniernational, vol. 63-1, pp. 309-436.

A4 the 10T put it, it must consist in humanitarian assistance conducted in conformity
g fandamental principles of Red Cross, namely « to prevent and alleviate haman suffering

el it may be found...to proteet life and health and to ensure respect for the human being »

Wi dlscnmmatmn a3 to nationality, race, religious beliefs, class or political opinions»

(1) Military and Paramilitary Activities in and against Nicaragua (Nicoraguo verst
States of America) (Merits), ICT, Rep. 1986, pp. 134-135. B
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expanded, particularly in the field of human rights. This shown
hat indeed, as the Permanent Court of Justice recognized asg far as
n'its Advisory Opinion on Nationality Decrees issued in Tunis
{arocco, the borderline between internal and international
rsis a constant state of flux, and that wether a matter is or is
question of domestic jurisdiction «is an essentially relative
tion ; it depends upon the development of international rela-
: and international law.

a form suggestive of threat of armed intervention or any oth‘e iy
sure of intimidation ». :

The onus has been placed on the state in whose territory the
tims find themselves to accept such assistance. In other word
question of humanitarian assistance has been framed, not nt
per se of a humanitarian right to assistance (although ‘bhlS.- '
seen as an aspect of other human rights, such as the right
life — and may well be an emerging right of its own) but n
of state obligations. Again, the Resolution of the Institut de _
international declares : « States in whose territories these emt“—_}_r
situations exist should not arbifrarily reject such offers of hurnam
rian assistance ». Moreover, Security council resolutions have s
gly condemned « the deliberate impeding of the delivery of f(')p__
medical supplies essential for the survival of the civilian po
tion » (Res. 794 (1992)) and insisted in Res. 688 (1991) « thé}:
allows authorise immediate access by international human:it:aj__
organizations to all those in need of assistance in all parts of i

e United Nations has expanded its jurisdiction in the field of
man_nghts in two ways : First, by asserting that the actions it
undertaken do not constitute intervention since they are not
ount to dictatorial action ; secondly by confirming that a
' is no longer one of domestic jurisdiction because it is regula-
“human rights law or, and this may be the case of an emer-
situation where no violation of human rights law is taking
_ié a matter of international concern, i.e. a potential threat to
eace.

J Coercive measures under Chapter VII escape the ambit of
6.2 (7). The prelude to the adoption of such measures is a
' i_na,tion by the Security Council that the situation constitutes
éé,t'to the peace, breach of the peace or act of agression. Eco-
c.sanctions under article 41 of the Charter are of course bin-
__'611 states by virtue of article 25. But though the Security
cil in theory can also decide to resort fo military force, apart
o 1t_s instructions to peacekeeping forces it has so far only autho-
se of such military action by sub-contracting to states or
gional agencies. Amongst the uses of force, it has called for is that
nforce and protect the provision of humanitarian assistance.
may quibble about the nature of such authorisations and their
e for there is no express provision in the Charter relating to the
etence of the Council to as opposed to ordering the use of mili-
y.force. Nevertheless this has been justified on the basis of the
plied powers of that organ, for, as the ICT observed in the
lapenses Case : «it cannot be said that the Charter has left the
uncil impotent in the face of an emergency situation when agree-
1 under article 43 have not a been concluded » (5). The practice

3. — THE ISSTE
OF COLLECTIVE INSTITUTIONALIZED MEASURES

Institutionalized action, whether non-coercive or coercive;
be placed within a different legal framework. I would like
in this context to article 2 (7) of the Charter as well as to’ Se 1
Couneil enforcement action Chapter VII. 5

a) Article 2 {7) of the Charter which states : « Nothing cont;
in the present Charter shall authorize the United Nations to
vene in matters which are essentially within the deomestic ju
tion of any State», although often confused with the prmmple
non-intervention, is of a different nature alltogether. For whilst
principle of non-intervention is concerned with prohibiting 'wn
ral State interventions into the discretionary domain of -ani
state. Article 2 (7) relates to the delimitation of international .
diction, i.e. defines the relations between the United Nations::
members States. Here the development has been very diffe}"’é'

Nowithstanding the fact that Article 2 (7) was meant to be:
restrictive than article 15 (8) of the League Covenant, this’ a,rt
has been consistently eroded and the field of international ju

-TCJ,' Rep. 1962, p, 167.
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of the Council reflected in numerous resolutions (6) has confir
this trend. The importance of this practice under Chapter:V,
in having established the link between violations of human ri;
humanitarian assistance and the maintenance of internationa@.l'
and security. It has also shown that military action for define
limited purposes may, in the absence of state consent, be taken
an institutionalized context on the basis of a Security: Co
authorization acting under Chapter VIL

It is evident from this evelution that such issues can no lon
be seen to lie exclusively within the domestic jurisdiction _Qf"-'s
and that there 1 a sufficiently broad platform for action
international community, within the bounds of existing infer__
nal law, as well as being shaped by soft law. It also shows, how
that this evolution does not have to take place at the expense
principle of non-intervention, or onvolve the demise of «sgt
conceptions of international law », which the proliferation
entities which have recently entered into membership of the
Nations belies.




