; COLLECTIVE SECURITY REVISITED
N LIGHT OF THE FLURRY OVER UN REFORM :
AN INTERNATIONAL LAW PERSPECTIVE
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INTRODUCTION

This contribution on certain legal issues relating to collective
wurity arising in part from the debate over UN reform is but a
ongation of the discussions I held over the years with Victor-
res, my esteemed colleague, “mais néanmoins ami!/”, as we aca-

_ _hplaoe — Hgypt — but I have also very much appreciated the
imerous ways in which he has demonstrated that friendship. 1

.w1th1n such highly politicised institutions, but also happy to con-
-firm'_'_the complementary nature of our approaches which T hope to
enmonstrate in what follows.

“The United Nations is a bus without a driver”, Victor-Yves is
d:of pointing out to his rapt audiences — a very apt observation.
One can indeed rightly enquire of the UN (just to mix metaphors) :
Zthere a pilot on this plane?”. Yet I also want to show that
lthough the bus has often skidded on ice or even been on the verge
fa premplce it has laboriously continued its own route despite a
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agnona J. (Bd.}), £{ mantenimiento de la paz y de la sequridad internacionales : de la adaptacion
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ue to the difficulty of obtaining the unanimity of the permanent

‘members of the Security Council as required by Articles 108-9:

hese have therefore been mere numerical ones entailing enlarge-

‘ment of the Security Council and of ECOSOC. Yet never has there
jeen so much flurry and debate around the need for some formal
form of the system as in these past few years.

Despite the absence of formal amendments, however, the Organ-
saﬁon has undergone over the years radical changes going well
yeyond the original intentions of those who framed its constitution.

'hé UN of today is radically different from that of 1945. From a
eg:ﬂ perspective, this evolution, in response to the changing needs
the international gystem, has taken place through a variety of
mechanisms.

Tirst, there has been a broad teleological and dynamic interpre-
ation of the UN's flexible Charter mechanisms, in particular
hanks to a series of Advisory Opinions of the International Court
£ Justice, on the basis of the implied powers doctrine and in light
{ its purposes and principles. Judge Azevedo had put the matter
most forcefully in 1950 :

G . [Tlhe interpretation of the San Francisco instruments will aiways have to
Tepresent & teleological character if they are to meet the requirements of world
peace, co-operation between men, individual freedom and soeial progress. The
Charter is a means and not an end. To comply with ite aims one must seek the
method of interpretation most likely to serve the natural evolution of the needs
of mankind...even if the terms remain unchanged...”

And Judge Alvarez had added: “it is necessary when interpret-
i the Charter... to look ahead”. {2) In this way, the UN’s goals
‘out in the Charter — day-to-day peace maintenance and longer-
term creation of the conditions for peace — have over the years
shifted in priority, while the principal organs of the UN have
"p'a_nded their powers and competences.

Second, the UN hag since 1948 invented new machinery for the |
attainment of these goals, in particular through the establishment :
4 variety of subsidiary organs which can be said to be subsidiary -
nly in name — UNHCR, UNCTAD, UNEP, Peacekeeping forces,
OHCHR, the ICTY and ICTR, to name a few. Thus the two latest
"'st_ltutlonal creations, namely the Peacebuilding Commission and

maltiphicity of “back-seat” drivers all pointing in different diree
tions.

The United Nations is once again under serutiny. The debate
surrounding the recent process of reform of the United Nation
have tended to project the image of an outdated and static institu
tion incapable of adapting to its rapidly changing environment: Bu
this is of course not the first time that its demise has been.--.pr'
dicted. To place these debates in perspective, one should :
reminded that the history of the UN has been one of constant crigis.
ever since 1946 when a New York Times headline had proclaimed
“Is UNO going to break on the rocks of Iran?”, with reference t
one of the first items on the agenda of the Security Council. Histo
rians of the Organisation — and prominent amongst them is Victor
Yves Ghebali — will recollect the first peacekeeping crisis &ri.s._i'h’
from the Congo operation which led to the alleged plot causing'f '
death of Dag Hammarskjold in 1961, to the Soviet Union’s pr
posal for a Troika which would have signalled the end of a fune
tioning Secretariat, and to the feared walkout of the USSR and'it
allies in 1964 in retaliation over the United States hrandishment o
the threat of article 19 as a sanction for the Soviet arrears in
financial contributions which brought to a halt an entire session
the General Assembly. Then followed the crisis of multilateralism:
the 1980s with such milestones as the United States’ withdrawa
threatened withdrawal from certain of the specialized agencies, and
its refusal in turn to pay its UN dues; the displacement of the: G
eral Assembly’s 1988 session to Geneva following on the United
States’ refusal to grant a visa to Yasser Arafat; and after the end
of the cold war, the smear campaign against the United Natmns
brought on by the onslaught on the UN by the Bush admmlstratl
and its UN representative John Bolton, and the resort to unbndi_
unilateralism when the United States and United Kingdom invad.
and occupied Iraq without UN Security Council authorisation:
the doomsday prophets who heralded at each step the end of t
United Nations discounted the remarkable resilience of the Orga
isation and its constituent instrument.

Amendment is of course the normal way to update an intern
tional agreement. However, while formal reform proposals have
been tabled at every stage of the UN’s momentous history,"_'there
have so far been only three amendments to the Charter since 1945,

2) (Second) Admissions case, 10T Reports 1950, pp. 23 and 18, respectively.




~ EVOLUTION OF THE COLLECTIVE SECURITY SYSTEM
AND CONCOMITANT PROBLEMS

the Human Rights Council, were brought into being not throu

Charter amendment but through Charter provisions which en:
the General Assembly and Security Council to create the subsidia
organs deemed necessary for the performance of their functlon
Indeed, the Peacebuilding Commission is innovatory insofar as it
a joint subsidiary organ of both these principal organs.

Gharter’s collective security system iz embedded in

Third, politically driven or instigated mancuvres have beco
institutionalized, sometimes even escaping, if not working against
their original authors: one has only to think of the Uniting
Peace resolution which has become an undisputed part of the
procedural machinery. (3) '

Current reform proposals are eclectic, embedded as they a,fé in
number of documents: the 2000 Millennium Deveiopment Go:
(MDGs) — which range from halving extreme poverty, halting t}
spread of HIV/ATDS and providing universal primary education
achieving global partnerships for development, all by the targ
date of 2015; the 2004 reform proposals put forward by the Se
tary-General's High Level Panel on Threats, Challenges und: Ohang
A More Secure World, Our Shared Responsibility; the Secreta
(General’s own report In Larger Freedom ; as well as the World Su
mit Qutecome document of September 2005. There are also current
on the table diverse proposals for reform of the Security COHIIGI
well as reports on administrative and financial reform.

nder the umbrella of Chapter VII, the Security Council has cer-
ly taken some innovative paths in its practice, surely never
med of by those who framed the Charter at San Francisco
ch have raised the question of the limits to its competence and
. accountability.

e Council has qualified the acts of states and non-state entities
llé.g'a,l and invalid and called for collective non-recognition; it
mposed arms embargos and economic, financial and diplomatic
ares. It has authorised resort to all-out military force — fo
ove:Iraq from Kuwait — or for limited purposes : to enforce eco-
o'sanctions at sea, to protect UN so-called safe areas, to facil-
the delivery of humanitarian aid or to reinstate democratically
éd’_'regimes. It has created peacekeeping operations with com-

: It{.andates, including the international administration of terri-
es. It has imposed wide-ranging reparations on Irag amounting
o ia "t.g_o over $21.4 billion dollars and sweeping disarmament meas-
rawn up and enforced peace treaties, ordered states to extra-
_ﬁonals {the case of Lockerbie), established international crim-
tﬂ_bunals for the prosecution of individuals (the ICTY and
on Yugoslavia and Rwanda, respectively), and adopted “leg-
"' resolutions, imposing on States the obligation to take
nal measures against individuals committing (undefined) acts of |
rnational terrorism or obligations relating, inter alia, to weap-
of mass destruction.

But these reform proposals are coherent insofar as they ma.y
considered, in the words of Kofi Anan, to be based on the fact
the UN was founded on three legs — development, collective s
rity and human rights to which he has added a fourth leg, nece 8
for these three — that of management reform.

I propose to centre on a re-interpretation of the main purpose of
the UN, i.e. the maintenance of international peace and securit
laid down in the first part of Article 1(1) of the Charter, in: lig
reform proposals and the evolution of the collective securlty gya
through the recent practice of the Security Counecil.

{3) Bee the latest confirmation of this mechanism by the International Court of Justic
Advisory Opinion on the Legal Consequences of the Construction of o Wall in the Occug
estinian Territory, Advisory Opinien of July 9, 2004, ICF Reports 2004. P




Since its first application of sanctions under Artiéie_ 41 ' / h interpretation has been open to unilateral and often
Southern Rhodesia beginning in 1966, and subsequently a bstantiated blockages by member States on the alleged
arms embargo against South Africa in 1980 the Secﬂrit . junds of their “dual-use”. The ludicrous situations this could

non-military sanctions, as well as Council authorisatlpns. to- reso . 1ore  duri i i . “oil-for-food” pro-

Of the post-1990 measures, only three — those relati
Haiti and Yugoslavia — can be considered to have .be
prehensive, covering the whole gamut of economie, finan
matic and other measures. Thesge far-reaching sanctions
grave humanitarian issues with considerable repercu
have led to disillusionment with comprehensive meas
turn to other solutions. B &

{omprehensive sanctions are difficult to end once ‘gef __t_ér_na,E order and state authority, but also to economic
since a targeted entity is hostage to the subjective assessme ght for acquisition of natural resources. The shift from ide-
single veto-wielding member as to whether the attainment of warfare during the cold war era to wars in which one of the,

Objectives of sanctions have been reached, particularly. w , main objective has been the control Ojf natural resources,
“‘.obJecmveS have not been clearly defined in the sanctior ra_ Leone, Angola and the Democratic Republic of the
LEioTs, Moreover in the case of Iraq} the goal pOSﬁS’- 'n_deriined the ineffectiveness of traditional measures of
on to the initial objectives defined in SC Resolution: 660 { “and peace accords, for these particular types of wars are
unconditional withdrawal of Iragi forces from Kuwait: petuating and self-financing conflicts. They have also been
a second set of objectives requiring Iraq to comply with oblematic in terms of monitoring and control. To e@bargo
tions of the Council, in particular SC Resolution 687 (199 ommodities such as “conflict diamonds”, including the
disarmament requirements. This resulted in subjecting Trag T c_grtiﬁcation schemes, such as the Kimberley diamond
tions for over a decade. Yet the inclusion of time-limits in. las meant seeking control of the activities not only of non-
resolutions has been far too controversial although ‘th - but also of private and business interests. The “nam-

done in one or two recent cases. ol h:a'm_ing” of States and businesses for their alleged role
olation of sanctions has also met with criticism. There hasg
therefore a call for the development of “norms governing the
nient of natural resources for countries emerging from or at

The humanitarian and other exceptions Whi(}h‘.:al.‘_.
sanctions resolutions (in particular foodstuffs “in-humani
cumstances” and medical supplies) have not been easy to in




ry means” to restore international peace and security, a euphe-
m for military force.

risk of confliet”. (4) This category of sanctions raises qﬁesmo'
monitoring, control and the need for other operatlonai meth

which are beyond the scope of this contribution. ¢ was at the start considerable controversy over such author-

ons and their ambiguous legal basis, in the absence of an
provision in the Charter, but this has become a standard
by the Security Council. The insertion of unilateral action
Chapter VII should mean that the action authorised must
eless be conducted within the overall objective of “restora-
international peace and security”; and that it is up to the
v Council to determine when international peace and secu-
been threatened or when such a situation has ceased to
moreover it means that the Council continues to bear major
sibility for it, although that does not exclude an eventual
f joint accountability.

3. fLssues of legitimacy and due process arising from action agas
terrorism

The Security Council has also adopted resolutions on terros
initially aimed at alleged State-sponsored terrorism — the cases
Sudan, Libya and Afghanistan — then targeted against non
entities — the Taliban, Usama bin Laden and associates of Al Q
Its most recent action, however, has been directed at indivi
perpetrators in general. It has in addition been concerﬁéd-w;th £
proliferation of weapons of mass destruction by non- Sta
and has called on States to take measures to prevent this
as with the potential development of nuclear weapons by

actice, however, while no longer contesting the competence
i uncil to adopt such resolutions, States have nevertheless
; tlcularfy in rela,tion to measures such as the freezing:b_. fuxi d particular resolutions, on the basis that they imply a wide
f.discretion on the part of those called on to implement
d that they provide “a blank cheque” to the States con-
d. The limited forms of accountability introduced into the res-
ditional sanctions resolutions. It imposes on Member: States o ns have proved inadequate and the Security Council has in a
ended obligations with no temporal limitation, criminaliz s ce er of .cases lost control over the military action underway,
3 individual conduct without defining it (the later resolutl n larly in situations where forces fly their own flags and ensure
does go further in that respect) while i 1mposmg on Stat ) ‘ wn command ; nor have Member States taken their reporting
: s’ seriously. Moreover, this delegation of the Council’s
has tended to blur the collective nature and objectives of
military operations with the unilateral conduet of the operation
sarticular interests which are promoted by the states con-
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Ilthat it has raised vital issues of legitimacy, in p&rtlcular'
llof individual due process. Resolution 1373 is a departur

general and impersonal and leaves a wide margin of appre
implementing authorities in individual States.

C. - Problems arising from the Delegation
“Contracting-out” of the Use of Military Forc "ég)us problems raised by enforcement measures are being
d be addressed through the prism of a new reading of the

In the absence of the military forces that weré__.me' . )
o oals relating to collective measures,

placed at the disposal of the Security Council under Article 43,
Security Council has resorted in its practice to privatis
“contracting out” of military force by delegating its powers u
Chapter VII by means of resolutions which authorise  part
States, groups of States or regional organisations to “take al

II. — A NEW READING
or ARTIOLE 1(1) oF tHE UN CHARTER

-Gh'&ﬂ_ges in the international system and the consequent UN

{4} Report of the High Level Panel on Threats, Challenges and Change, A M ¢ Je o .QS&IS necessitate a re—reading of the Charfer gO&l of col-

Our Shared Responsibility, UN Document 1/59/656, para. 92,




lective security; this entails a serious re-evaluation o ' r'VLL. The notion of threat to the peace has thus been rede-
meagures (5). oing: beyond classic cages of aggression by one State against

A — The Changing Functions of the Security Council
wn the Inlernational Legal System

From a systemic perspective, the Security Council may no
said to exercise certain functions of law enforcement and ev
purport to act as a world “legislature” far from the kmds of
tions it was originally intended to exercise.

_he‘_.prolifera,tion of weapons of mass destruction by their
ition by non-state actors, although the existing conventions -
: hemical Weapons Convention, Nueclear Non-Proliferation
national ordering, the Council has come to play an imports nd: the Biological Weapons Convention — do not deal with
enforcement function, for its decisions though pohtwally'm 1l issue. The resolution imposes a series of permanent obliga-
have had far-reaching legal consequences which affec thein States to ounard against the proliferation of WMDs in
States and individuals. (6) - 1on-state actors, but it also imposes a general duty of

In its practice, the Security Council, beginning:_'_w' ion in paragraph 3 which requires States to adopt
sanctions experiment in the case of Southern Rhodesia, has d egiglation, including domestic control measures such as
mined under Chapter VII that conduct in violation Of gug rder controls and law-enforcement procedures. The
“serious breaches of the prohibition to use force, genocide an esolution thus has acted as a substitute for the many
_gross violations of human rights, including self-determin required to negotiate a new multilateral treaty. These resolu-

. grave breaches of humanitarian law, including those er . ding others such as those on children in armed conflict,

~within a State’s own borders — constitute threats to intern ) é,tions in apparent disregard of the consensual nature of
ipeace and security, leading to enforcement.. a )

{8) Bee generally, Laous M., “Article 1, paragraphe 17, mis a jmu;.. A P . . . £ 1
3éme dition par Vera GowrLLaND-DEREAS, in; Cor J.-P. et PELLET A., Lo Chark Areas of international law, for example, internationa
Unies. Commentaire article par article, Economica, 3™ ¢d., 2008, pp. 327-3367 5 and humanitarian law through the case-law of the two

{6) See GowrLaxp-DEBBas V., “The Functions of the United Nations § i . o . b
International Legal System”, in: Byers M. (ed), The Role of Low. in Tn / al-tribunals. Yet the Council’s resolutions cannot — y

Oxford University Press, Oxford, 2000, pp. 305-341.



0 agreements which contain a separate annex on refugees and
aced persons.

analogy with General Assembly resolutions — be said: to I0
either opinio jums or the generality of the requisite State pracin

In light“of these changing functions of the Security Cou
reform of its composition, voting and working methods: has’ becom
imperative, although there are divergent proposals currently on th
table in relation to the expansion of the permanent members
tailment of veto rights and transparency and accounﬁ:ﬂi}hﬁ'
working methods, among others, which presage serious obstacles
such reform.

he limits of “effective” collective measures

1s:fe orientation of the notion of security to include human
ty has also meant that collective security measures can no
ger aim to. be simply “effective” in the words of Article 1{1).

Enthusmsm for comprehensive sanctions so manifest at the tum
e 00’s decade — and even eatlier in respect of apartheid in
th'rn Africa — has evidently waned, in particular due to the
'experlence as their serious longterm detrimental effects on
pulations, including women, children and future generatmns and
) frastructures, have gradually become apparent. It is now
international legal system has meant that the term secunty refe asmgly unlikely that the United Nations will resort in the
to in Article 1(1) can no longer be confined to the secunty of St \ e to such global trade sanctions. Here the effectiveness of sanc-
but must ultimately be destmed to the protection Of HlleId al has in fact worked against their legitimacy, for the more
tight the blockade, the worse their negative long-term effects
country concerned.

‘he :roblems raised by comprehensive sanctions have triggered
posals for a re-orientation of sanctions away from comprehen-

and towards so-called “smart sanctions” or targeted sanctions :

geted against individuals, such as government leaders, elites and
speclﬁcally designated entities respomsible for the policies
emned; targeted against particular commodities or gerviees,
o] mg' in particular restrictions on financial and banking opera-
(asset freezes, blocking of finaneial transactions or financial
) and travel and aviation bans, including visas, or directed
1 ‘specific commodities, such as arms or diamonds. Three Gov-
af. initiatives contributed to developing this concept: the
Berlin, Interlaken and Stockholm processes. (7)

il acknowledgmg that sanctions remain an important tool for
aining international peace and security without recourse to
'of force, the 2005 Summit Outcome document has also

B. — The Introduction of the Concept -
of Human Secum'ty Alongside State Secmity'-

references to “human security” alongside state secunty
though the former is not an entirely novel concept, no'
been defined. However it has underlined the need to re_
tive security in a novel way.

Ga

1. Protection of populutions

The concept of human security has been reflected in the
Chapter VII measures for the protection of populations é,'s__ﬁ'_op
simply to the protection of States, emphasizing individ '
. and human dignity. This has been a notable development
to the formulation of a “responsibility to protect” poj{iui&i
genocide or other massive violations of human rights. The §
Council has also responded to mass exodus or refugee ﬂb'Wé
ing these to its determination of a threat to 1nternat10na} e
security in particular situations, either reacting to immine.
ments of populations or addressing their root causes: ‘one ne
think of Traq (in the case of the Kurds), Haiti, and Kosdv'
Council has given a central place to the solution of the pr@b
refugees and internally displaced persons in the peace gettlen
has helped to conclude and to enforce — one need only th

o6 Targeted Financial Sanctions — A Manual for [esign and Iznplementa.tion Contri-
from the Interizken Process”, at http :f}www.smartsanctions.ch; “Design and Implemen-

yms: Embargoes and Travel and Aviation Related Sanctions : Reaulte of the ‘Bonn-
Process’” (at: http: [ jwww . bice.defevents/unsane/ 2000 /bocklet. php); and “Making Tar-
ns Effective : Guidelines for the Implementation of UN Policy Options™ {at - http :f
i 'gctlons se/).




underscored the resolve “to ensure that sanctions are eafe’fii
geted in support of clear objectives” and that they. are
mented in ways that balance effectiveness to achieve..thé
results against the possible adverse consequences, including |
economic and humanitarian consequences, for populati
third States.” Morecver, “(s)anctions should be implemented
monitored effectively with clear benchmarks and should' b
ically reviewed, as appropriate, and remain for as hmlted
as necessary to achieve the objectives of the sanctions and sl
be terminated once their objectives have been achiev_ed'._""i
the Security Council is called upon to “improve its monito
the implementation and effects of sanctions, to ensure: th
tions are implemented in an aceountable manner, to review
larly the results of such monitoring and to develop a mecha,msm
address special economic problems,,.” (8)

C. ~ The Linkage between Iniernationgl Peace
and Security and Justice

The shift to an individually-oriented 1ntern&t10na1 law_h
led to a linkage between international peace and security. ;
tice. These two concepts can no longer be separated as ¢ ey
“were in the original Charter reading of Article 1(1) whiek
tice only to peaceful settlement of disputes and not”t:d_._'_.c
measures. (9) The Appeals Chamber of the Yugoslavi@_.’l"ribu
the Tadic Case, upheld the view that the legality of its
rested on Article 41 of the UN Charter its establishméht' the
stituting one measure the Security Couneil could itself impo
Chapter VII (as opposed to those measures it may call. o;
States to carry out). Justice was in this sense percelve ‘8
the means of contributing to the restoration and. mmnte
peace in the former Yugoslavia.

There is also a notable convergence of the ob]ective
tions of the International Criminal Court and the Securit;
The TCC, as stated in the preamble to the Rome Statute; is t

(8) World Bummit Outeome, AJRES/B0/1, 24 October 2005, para. 106- 198
(0) An amendment by Egypt at the S8an Francisco nonfelence which wouldh
two concepts in Article 1{1) was defeated on the grounds, inter alia, that this wo
mined the effectiveness of the Security Council when dealing with threats to the
cussion in UNCIO, vol, VI, pp. 46-57).

S

ﬁrisdiction “over the most serious crimes of concern to the
ernational community as a whole”, those that threaten “the
¢ isecurity and well-being of the Worid” i.e. gemocide, crimes
nst: humanity, war crimes and, eventually, aggression
lclé 5(1)); these crimes are the ones most likely to be viewed by
Council as constituting threats to international peace and secu-
Moreover, the Rome Statute has enlisted the mechanisms of
'tér VII, for the Council has been given the power under the
. to refer situations to the 1CC, as well as to defer its exercise
iédlctlon in addition to a potential role in the determination
hie crime of aggression; this power is to be exercised within the
ework of Chapter VII of the Charter.

move towards international criminal responsibility of indi-
:'certamly serves to undermine the fiction of the black box —
onolithic State that is responsible for all acts committed
nlts territory — by providing a more acceptable alternative to
at of holding entire populations accountable for the acts of their

o

the same time, it raises some important issues under interna-
law. One such issue is the relationship between peace and jus-
This relationship can take the form of peace collaborating with
'thls is the case for example when bhe Securlty OOuncll

tly done in the case of Darfur through the adopmon of Hecu-
' un011 Resolution 1593 (2005). There is here a role for justice
peace this means at the same time that justice is only

he. two are in opposition or conflict. T refer here to the noto-
esolution 1422 (2002) requesting the ICC not to proceed, for
d'= renewable — of 12 months, with investigations or prose-
of officials participating in UN peacekeeping missions from
not parties to the Statute who may have committed crimes
--terhtory of a State party. This resolution would have called
uestion the principle of equality of individuals before the
fundamental principle of criminal justice — by serving to
:"_r_tam individuals from the administration of justice. Reso-
42.2._.“’&8 one of several moves taken by the United States
wart the International Criminal Court which it refused to join.




oday, however, two sets of claims are being made in respect of
rt to unilateral military action. The first claims as its purpose
nforcement of eollective decisions for the maintenance of inter-
tional peace and security, the purported justification of which is
ed on the inadequacy or paralysis of centralised mechanisms, i.e.
mmg to act unilaterally in the promotion of international com-
interests; the second would widen the scope of self-defence
down in Article 51 of the UN Charter and in customary

Fortunately, in June 2004, after weeks of intense déBat
against the background of the tortures in Abu Ghraib, the
States government withdrew its request for renewal of ﬁhe Sea
Council resolution.

A second issue is the relationship hetween law and polit
that between judicial and political organs, as Viewed'fi'o
temic perspective. Problems arise when the political organ
a quasi-judicial capacity, affecting the decision-making i
cial forum. This has taken place not only in the context of th
tionship between the ICC and the Security Council, but: also
of the relationship between the Security Council on' the:
and the International Court of Justice and ICTY on th
the Lockerbie and Tadic cases, respectively. (10)

Tt is therefore evident that this linkage between mter'
peace and security and justice must be tempered to ensu
guards, in accordance with general principles of criminal’
ticularly in view of the far-reaching effects of the Goun'c
actions which encroach on the rights of States as WBH as of i
uals. ._:-.fbrce against Trag, but had been subsequently withdrawn
_of the inability to obtain the 9 requisite votes in the Coun-
'sé_quently, the invasion and occupation of Irag had been
ithout a Council authorisation.
7§:and UK had argued before the Security Council that the
been conducted “with international (UN) authority”
sis of an implied or continuing authorisation which could be
el"éully deduced from the cumulative effects of two Security

_revwed by Resolution 1441 (2002) which referred to a
l: breach by Iraq and to the serious consequences which
ollow. (11) This was not the first time that the United
fd_the United Kingdom had claimed an implied authori-

1z Security Council decisions. The examples include the coa-
e o . i ntervention in Northern Iraq, on the basis of the combined
or a general discussion of these relationships see: GowLLAND- DEBBAS shuti i i
tionghip between Political and Judicial Organs of International Olganlsatmns ¥ 0_1_1__11:_‘101’13 688 (1991) and 678’ and Operatlon Desert Fox in
Security Council in the New International Criminal Court”, in; Bowssox 'DE. C) =
Ij()MANO C. and MacxeNzie R. (eds.), Internationol Orgammzwn.s and. Tnterngiio
Setttement : Trends and Prospects, Transnational Publishers, 2002, pp. 195214
I_)EI_!BAS V., “The Relationship between the International Court of Justice and th
cil in the Tight of the Lockerbie Case”, American Journal of International Low;
pp. 643-677. o

€, mter alig, letter dated 20 March 2003 from the Permanent Representative of the

atey to the United Nations, John Negroponte, addressed to the President of the Secu-

uu‘ncﬂ and legal opinion from Lord Goldsmith, the UK Attorney General, addressed to the
Jinister on 17 March 2003.




2 : : in I in the aftermath of the
December 1998. Another example is the military operation nited Nations involvement in lraq
NATO against the Federal Republic of Yugoslavia' in:
although other justifications, such as the doctrine of h

umanity
intervention, were put forward. (12) S
It has also been argued before the Security Council that a posh
riori legitimisation of unilateral action by means of a’:Secu
Council resolution serves to remove any taint of illegality ey
the absence of prior authorisation. Again, examples includs Sa
rity Couneil resolutions following the military bombardments
NATO, as well as those following on the Iragi invasion and oeo
pation (SC Resolutions 1472, 1483, 1500 and 1511 (2003))

However, the view that SCR 1441 did not automatically
process in motion is supported not only by many membe Sta
including these permanent members, France, China and: Russia
also by the express statements made by the United States
United Kingdom representatives themselves during the debaty
the Security Council following the adoption of Resolutidn::-.lliéc
this resolution did not contain a “hidden trigger” for mi
recourse to force. This interpretation has also been suppo
majority of legal commentators (13).

Moreover, while none of the resolutions adopted after the
Iraq was launched clearly condemns the occupation, they -
legitimise it either. This is clear from the Security Council
on Iraq in the immediate aftermath of hostilities. An overwhelr
majority of speakers emphasized that the war, carried. out
Council authorisation, was a violation of international Iaw an
United Nations Charter and thus did not meet the critefia_ of
national legitimacy. But even those countries opposing the:
operation considered that the humanitarian situation of th
population and the need to end the foreign occupa.tibh
imperative for the international community to participate:
reconstruction of the country and in the establishment. of a vi
and representative government, hence the reason put forward

is- clear from the above that resort to uniiater?,l action in thi
8 ﬁde of express Council authorisation has heen Vlewekéll. aﬁ an iz _
- s’ﬁrp&tion of Council powers and a resort to force which is p
ed under international law.

.he._'f.é'laim to resort to unilateral use of forcti has also re_c:eni;ly
e'en:..'in_ade in the context of the “war on terror on the ba.?lsR 0 Oa:
.oé;d.f.'rea,ding of Article 51 of the Charter. Secumt‘y COH:]—}CI. is; '
16 51368 (2001) and 1373 (2001) on th.e prev.entlon anl sufp e
ﬁ- .o'f;; terrorist acts refer ambiguous_iy in their prea?mb es 3 e
e ent right of individual or collective self-defence in aceﬁr a?he
th the Charter. This has been interpreted by .elountrles suel asth ‘
ited‘-'St'_ates (in Afghanistan regarding the milltary operatlotr} af
s Taunched on October 7, 2001) and Istael (in the C(?I].Strllllctl(zl 1?1

. all in the Occupied Palestinian Territory), as meaning tfe:i : rti-
.an no longer be read narrowly ag Justlfymg gelf-de eriee
% :é;ﬁ armed attack by States, but must J?&ke into ‘account ta ls;o
b -tﬁacks by non-State actors; alternatively, a rlght.to a ;-
'y action against States which merely harlbou‘r ten."onsli?s, s\:n
reventive basis, even in the absence of their direct imphcation
he terrorist acts, can be justified. ‘ ' |
Hdﬁéfer, the International Court of Justice in its Adws!or.y Or}I)‘ln:
nthe construction of a wall in the Occupied Palestinian er
- 1.1-.1‘.ep1y to Jsrael's argumentation, }%as afﬁrmed. once agg:p
ticle 51 must continue to be restrictively read, i.e. thatk bls
{sion authorises a response only to an (a(-ztual} arm_ed a;aic th}(;
ﬁe. 15) 1t also reiterated this strict reading of Article in

pp.q__rf:é' _

ondo v. Uganda case, rejecting Uganda’s plea of self—izfenci
at '.I'lg:.tha,t “Article 51 of the Charter... df?es I‘lOt allow X e usd
: bya State to protect perceived security interests eioi

"éu:r.a;meters. Other means are available to a concerned State,

(12) For an elaboration of these arguments, see (oWLLAND-Densas V., “The- Eimi
Iateral Enforcement of Community Objectives in the Framework of UN
BJTL, vol. 11, n° 2, 2000, pp. 361-383. B

(13} See numerous letters and protests from such well-known legal schalary as:
Saah, Gaetano Arangic-Ruiz, Yadh Ben Achour, Paolo Benvenuti, Ian Brownli:
Chinkin, Luigi Condorelli, James Crawford, Pierre-Marie Dupuy, Richard Falk; Thomi
Vaughan Lowe, Jean Salmon, Philippe 8ands, Eric Suy ... the list ¢an be extended’

Peace: M

SE:“.E ([” Le, at’ ONSE Oe CES 0, ‘ ) Il in th ceupied Palestinian Ter-

e 1 , G Seg 2 the Constructiod qfﬂ! Wall in the O ¥ ! P T 8

d: T , Opimo(zl of J?ﬂn G ?:{)04- para. 141-142 (':wailable on the website of the ICF at:
¥. v o, »

v iej-cij.org).




including, in particular, recourse to the Security Oouncﬂ” -
rejection of the doctrine of preventive self-defence. {16)

(At any rate, no Security Council resolution on terrorism pmv
anything like an unequivocal authorisation to use mlhta,
‘| against terrorist acts. The action of United Nations organs
- general fight against terrorism has been situated in the frame
of international criminal responsibility, requiring effectlve in
state and inter-organisational cooperation across borders. t_
justice the perpetrators of such acts. The UN has  consiste
msisted, moreover, that measures adopted by States compl:
international law, including human rights and the stringén
ments of international and domestic criminal prooedufés

t't':). military force only in the last resort and under certain
tions. Thus the High Level Panel Report states :
: ()!7.'.'..In considering whether to authorize or endorse the use of military foree,

& Becurity Council should always address — whatever other considerations it
may té:,k:e into aceount — at least the following five basic criteria of legitimacy

Seriouspess of threat. Is the threatened harm to State or human security of a
n.d .a}nd sufficiently clear and serious, to justify prima facie the nse of mili-
fary force? In the cage of internal threats, does it involve genocide and other
arge—scale killing, ethnic cleansing or serious viclations of international
anitarian law, actual or imminently apprehended?

Prdi)éf'_p'urpose. Is it clear that the primary purpose of the proposed military
action. is: to halt or avert the threat in guestion, whatever other purposes or
s may be involved?

i resﬁrb Has every non-military option for mesting the threat in question been

It is clear from the three major documents concernmg ored, with reasonable grounds for helieving that other measures will not succeed?

proposals that such claims to a broad interpretation. of Ar
is unacceptable. The High Level Panel Report considers that
cle 51 needs neither extension nor restriction of its long'liii'de
scope”, although it concedes that it covers imminent threat
(that however is still controversial among international lawyers
also addresses claims to preventive action by stating (par

portionai means. Are the scale, duration and intensity of the proposed mil-
1tary action the minimum necessary to meet the threat in question?

ce of consequences. Is there a reasonable chance of the military action
g successful in meeting the threat in guestion, with the consequences of
t10n not-likely to be worse than the consequences of inaction?”

o recommends that these guidelines be embodied in declar-
resolutlons of the Security Council and General Assembly.

'lusmn, it appears all the more imperative today to empha-
importance of retaining centralized collective measures as
n in‘ Article 1(1), for institutional and collective protection of
a)ﬁd interests of the international community should be the
'aI__'I_.’e.sponse to the violation of such values and interests.

“In a world full of perceived potential threats, the risk to the globa,l
the norm of non-intervention on which it continmes to be based is slmpiy too
for the legality of unilateral preventive action, as distinet from: -ec
endorsed action, to be accepted. Allowing one to so act is to allov all

3. The need to limit the Security Council’s contmctmg ou

of force

The reform documents also emphasise the 1mport&nce of
tive measures in carrying out a collective international resp s
ity to protect and stress their commitment to prom"
strengthening the multilateral process. The World Summit. 0
Resolution reaffirms (para. 79): “... the authority of: the 8
Council to mandate coercive actlon to maintain and’ res
national peace and security”. Furthermore, the Secunty; 01
exercising its collective international responsibility to. pro

E— The Emergence of the Concept of the Rule
: of Law in International Relations

eféfénce to International Law which was originally linked in
(1) of the Charter to peaceful settlement of disputes, must
b re'ald also as referring to colleetive enforcement measures.

operation of the rule of law both at the national and inter-
I levels as a framework for advancing human security has
lorlined in all the recent reform proposals. The Summit
dbcument has reaffirmed this commitment “to an interna-
rder based on the rule of law.” (18)

(18) 1CJ, Case concerning Avmed Aciivities on the Territory of the Congo (Demo_
of the Clongo v. Uganda}, Judgement of 19 December 2005, para. 146-148. (&Vallable
site of the ICT at : htép offwww.icj-cij.org).

{17) High Level Panel Report, p. 4, para. 188.




Article 103 of the Charter, which provides that in the event of a
lash: between the obligations of Member States under the Charter
nd their obligations under any other international agreement, the
'farn'ler prevails, has been interpreted by national and regional
ourts as overriding the provisions of human rights treaties, other
haﬁ those strictly of jus cogens or peremptory character. (19) In
‘view, however, unless there is a manifest intent on the part of
he:Security Council to derogate from such treaties, its res-olutlons
f continue to be interpreted in the light of such treaties, par-
1eular}y since the Council is limited under Article 24 (1) by the
irposes and Principles of the UN Charter, the human rights pro-
ions of which have been given effect by these treaties. The Secu-
ty::_(jouneil is itself aware of these limitations. In Resoh?tion 1456
”03-')' it calls on States to ensure that their counter terrorlgm meays-
es comply with all their international law obligations, “in partie-
- international human rights, refugee and humanitarian law”

While the meaning of the term “rule of law” in the 1nternat10n'
context has yet to be determined, there are certain chametens
of the principle of the rule of law on which there can be hfstle.’ di
agreement.

L. The law must conform to certain standards of justzce mcludm
that of due process and predictability.

Sanctions have highlighted certain contradictions in the"" curre
international system. They comtinue to be considered necesa&
instruments for the achievement of certain important pnorltl
the international community, including the protection of : hum&.__
rights. At the same time, their effective implementation has serve
to erode fundamental principles sa,feguardmg individual® right
particular, it is evident that the general “war on terrorism
placed tremendous pressures on the UN Charter reglme of interna
tional protection of the individual.

Resolution 1373 (2001) on the prevention and suppressm of it
financing of terrorist acts which has been central to States’ counte
terrorism legislation is particularly problematic in termy of d
process rights for the individual. Such individually targeted
cial or travel sanctions are indeed not to be seen as mere adm
trative procedures, for they function in effect as penaltles_
the same time, the procedure for drawing up lists of targete
viduals partlcularly by the Sanctlons OOmmlttee estabhsh'e_” '

n sanctlons lists and removing them, as well as for granting
tarian exceptions.” (20} This reform of the listing process is
¢ i_ﬁg, although it offers unsatisfactory diplomatic rather than
ial. remedies. {21)

ual rights in sanctions implementation, such as the rlght
and public hearing for those who are listed. T

Thus the High-Level Panel Report states in paragraph .'.152

“The way entities or individuals are added to the terrorist kst m;
the Council and the absence of review or appeal for those listed rs
accountability issues and possibly viclate fundamental human right
conventions.”

There can be no power without accountability

he accountability of international organisations as a means of
zing the increase in their powers and mandates in recent years
o b_me a central problem of international law. The assumption

Remedies for the individual from potential abuses in impl
tation of such decisions appear to be slim. There is little pos
for a person who has been listed to effectively demonstrate
her own innocence and the delisting processes are not ]udlc
diplomatic and hence discretionary.

. d Al Barakaat Internationel
e’ Eu\m ean Court of First Instance, Ahmed Ali Yusuf an
RN 0§unml and Commission, Case T 306/01; Yassin Abdullak Kadi v. Council and
ssipn; Case T 215{01, 21 Beptember 2005, UK Court of Appeal, Hilal Abdul-Bazzay Al
da vi: The Secretary of State for Defence, Appeal no. 2003/2251.

20 Para 85 and 109, respectively.
g- See. the diplomatic efforts undertaken by Switzeriand and Germany and Strengihening

“Sanetions through Fair and Clear Procedures, White Paper prepared by the Watson
stitite Targeted Sanctions Project, Brown University, 30 March 2008.




e panel reports focus on a so-called “responsibility to protect”
sizing the collective nature of this responsibility. The World
it-document proclaims :

of quasi-legislative powers by the Security Council: ha
increasing concern over its legitimacy. The reform. Proposa
including the World Summit Outcome have called on the See
Council to enhance not only its effectiveness but also 1ts ‘decoun
bility and transparency.

heinternational community, through the United Nations, also has the
nsibility to use appropriate diplomatic, humanitarian and other peaceful
i accordance with Chapters VI and VIII of the Charter of the United
"to help protect populations from genocide, war crimes, ethnic cleansing
rimes against humanity. In this context, we are prepared to take collective
fionin a timely and decigive manner, through the Security Couneil, in accord-
with the Charter, including Chapter VII, on a case-by case basis and in coop-
fon with relevant regional organizations as appropriate, should peaceful means
nadequate and national authorities are manifestly failing to protect their pop-
ions from genocide, war crimes, ethnic cleansing and erimes against human-

The problem is how to insist on limitations on the pow
international institutions without at the same time: openm
door to unilateral determinations by States based on paro
interests and the hi-jacking of collective measures, Whlch 0
would constitute a set-back to the evolution of these orgamsat
That there are legal limits to the Council’s powers no-on
these may be found in the Charter and in general 1nternat10nal
But another question altogether is that of a third party TEV
the Jegality of its resolutions. While the International Court of
tice has no powers of judicial review over the resolutio
United Nations, it has examined these on occasion if th'i'sf{%a
essary part of the case or question put before it, but it has no
challenged a resolution of the Security Council.

_ver the Israel bombardments of Lebanon, or the dramati-
erloratlng gituation in Darfur, while the international com-
has remained at best on the sidelines, have revealed the
s with the doctrine of the responsibility to protect. How
this duty on the part of the international community be rec-
.d with the discretionary competence of the Security Council
; Chapter VII to prefer inaction to action in particular cases?
scretary-General’'s mea culpa in the cases of Rwanda and Sre-
‘had underlined that the international community as a
le had to accept its share of responsibility for failing to take
t0 prevent the tragic course of events. Surely the “responsi-
¢ protect” if it is to go beyond a mere pious buzz word must

3. The rules should be applied on a basis of equahty to all
subjects '

As the High Level Panel Report points out: (22).. E
security system must be effective, efficient and equitable
added). Tt continues: “The credibility of any system o] :
security also depends on how well it promotes security:
members, without regard to the nature of would be’
their location, resources or relationship to great Powers
is the basis of course of the pure theory of collective securi
for one and one for all, regardless of who is the victim and
aggressor. But double standards in the treatment of like.
have been inbuilt into the system and are in the natu
Council’s discretionary action in responding to tﬁi‘é&ts
peace — one has only to point to the Council’s treatmen
Occupied Palestinian Territory in contrast to its respon'
similar cases of illegal occupation.

II1. — CoNCLUDING REMARKS

ere-has been ne formal amendment of the Couneil’s functions
he collective security system under Chapter VII, yet as has
een; this has not stopped their evolution and transformation
light. of the changing international context. There has also

{22) Para. 31.
{23) Ibid., para. 40.
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ations”, highlighting its legitimacy as a universal body which pro-
vides a unique forum within which global consensus must be sought
on:contemporary challenges facing the international community,
neluding broader, more effective collective security. (26) The 2005
orld Summit declaration, while reaffirming the Security Council’s
_-p_r;i:hary responsibility in the maintenance of international peace
d. security, also noted the role of the General Assembly in this
1d: (27)

The International Court of Justice has, in addition, set the seal
It the Uniting for Peace resolution, thus pufting an end onece and
¥ all to old controversies, and in so doing upholding the General
Assémbly’s role in the field of maintenance of international peace
and: security. Far from upsetting the Charter's delicate balance
bé’oween the General Assembly and the Secumty Councﬂ the ICJ

been a serious re-evaluation of the sanctions mechanisms : the gues
tioning of the effectiveness and consequences of broad, indiscrimi
nate sanctions whose human cost is clearly disproportional to t
objectives of the sanctions, did lead to a focus on targe_t’e (
“smart” sanctions, and some reflection is now taking place on hp
to address the human rights problems engendered by those sa
targeted sanctions. While such cosmetic changes of sanctions meag
ures has taken place more as a result of auto-regulation and au
critique, the Council could not ignore the pressures exerted on
from the outside. There is also the realization that an mcreasui
perception of the illegitimacy of sanctions could seriously
their effective implementation.

There is of course an undoubted and urgent need to. .re
United Nations mechanisms for coercive measures — to set limits
the collective action which can be adopted within the Security
Council so that states do not escape constraints on unilateral déi}l_
by hiding behind the corporate veil, to provide for some form o
accountability and to ensure a more equitable representatien}'wlﬂah_
that body. There is also a need to have a fresh look at the.
power. The High Level Panel Report suggests that the Perms
members limit their use of the veto to “matters where vital:i
ests are genuinely at stake” (25), but there have also been prop
to limit the use of the veto in cases of genocide and serious. hum
rights v1olat10ns It is also mterestmg to note that the Gen a

international criminal law, etec. The 1CJ has stressed that not
y.f does the Assembly’s competence extend to matters of peace
and security, but that it has the unique vantage point of being able
ad'dress such matters also from a broader humanitarian, social
economlc perspective. (28)

rotection and enforcement of community values and interests
d be sought by seeking to address these problems, rather than
resort to unchecked unilateral action exercised outside the
ited Nations. The Organisation remains, despite all its wealk-
ses and the criticisms which can be directed to it, the only exist-
foram that can accommodate and protect the diversity of cul-
s and claims — this is an important asset in the current climate.

the exercise of a jus cogens norm.

It is alse important that the General Assembly reassert 1ts _
ual role in the field of international peace and security. In the hg
of current discussions on United Nations reform and of the Seeur
Council’s assumption of vast and quasi-legislative powers: ‘W
under the preponderant influence of a single superpower, this b
stering of the role of the most representative of the UN poh
organs — the General Assembly — is of major significance. Ing
the Secretary-General’s High Level Panel Report recommie
that Member States “renew efforts to enable the General Assemb
to perform its function as the main deliberative organ of the Uni

it 'é,.:debate must also take place on the very role of coercion in
ternational law and of whether the increasing and diversified use
sanctions as a means of ensuring compliance within a complex
1 g_l_ob_alised environment is necessarily the best response to per-
ed threats. This means reflecting on the place of sanctions in

96] Section X111, para. 240, 242.

(25) Para. 256.

para. 27.

23)-Wdll:_cmse, Advisory Opinion, op. cit.,




ferent priorities of the UN Charter — day to day peace mainte
or ad hoc responses to crises on the one hand, and the Ionger
creation of a veritable “culture of peace” (29).

(29) See A/RES/53/243, Declaration and Programme of Action on a Cultur, ; o I-"_é ok




