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Undoubtedly, however, the events of 9/11, heralding the rise of
global non-state sponsored terrorism, have had the greatest impact
on States’ perceptions of security, with the added fear of terrorist
access to weapons of mass destruction. These events have ushered
in an international system primarily centred on security concerns
and have had widespread ramifications which have also permeated
the field of migration and refugee protection. The measures adopted
in the framework of the so-called “war on terror” have had far-
reaching consequences for law and policy in the fields of immigra-
tion, asylum and race discrimination, which have had an impact on
the legal status of immigrants and asylum seekers and on their
human rights.

Vo CONCLUSTON . .ot 315:"_

I. — CONTEMPORARY THREATS
TO STATE SECURITY AND INDIVIDUAL RIGHTS

The growth of migratory movements, both regular and 1rregular
has been fomented by global networks of communication and trans
portation, and the acceleration of economic disparities be’cween'
north and south. This has been accompanied by an increase in
forced mass exodus resulting from political instabilities, masgive
violations of human rights, breakdown of States, and ethnic, reh
gious and cultural intra-State conflicts.

This contribution begins by briefly tracing the construction of
the regime of international protection for refugees and, on a smaller
scale, that for migrants. It then examines the link between security
on the one hand and refugees and migrants on the other, from the
perspective of two approaches to current threats: the first is the
reinforcement of the international regime for the protection of indi-
viduals by placing the question of forced movements of populations
within a collective security framework aimed at the maintenance
~.and restoration of international peace and security; the second is
' the securitization of refugee and migratory movements, by placing
- these within a framework of policy and legal responses aimed at

. countering the perceived security threats to States of such flows.

States have traditionally been faced with potential threats to'
their internal order from mass influx of persons. Such influx- ca,n
threaten the delicate balance between ethnic groups, or pose majo.
social, economic and ecological problems which affect the s0cio-ec
nomie stability of a receiving State. Refugees can engage in indi
vidual or group internal acts of subversion which can threaten. the
political stability of a State or its societal values. In addition; the
grant of asylum can also sour the relations between Sendmg and
receiving States, if, for example, refugees engage in subvers
activities against their country of origin, or against nelghbourl
States. :

Such traditional threats have however today been supplemente
by the potential engagements of individuals allowed: entry 4
State in organized or large-scale criminal activities. The: contemp
rary process of globalization, which has been accompanied: by dra-
matic advances in communications and information - technology,
facilitating cross-frontier movements and revolutlomzmg financin
and bankmg opera’mons coupled with the ev1dent reduotmn of st te

— THE REGIMES OF INTERNATIONAL PROTECTION
OF REFUGEERS AND MIGRANTS

LA normative framework of international protection has centred
__On §0- ca]led forced migration, that is on refugees within the narrow
: deﬁmmon of the 1951 Convention on the Status of Refugees, as well
€ encompassmg all those who have been compelled for one reason or
“another to: leave: their country of’ origin. An, international regime is
: ”130 bemg forged (though not on a similar scale) for the pratection
f migrant ! both"'regular a,nd undocumented = and thelr

security, as organized. cri_me_ in. the form of the. drug_trade Qr ’sh
.trafﬁckmg an_d Smugghng in hum;m persons has' reated global ne
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However, faced with the claims from peoples compelled to leave
their countries of origin, a State’s choice in the control of its borders
cannot be totally discretionary, since the response can no longer. be
based on intrinsic policy factors alone — domestic, economic, pohtleal
and social factors — but must be determined by extrinsic factors, i.e.
response to conditions outside one’s country and region. Iu addition,
that diseretion has been fettered by international obligations, freely
undertaken, for a normative framework has gradually evolved to deal
with the anomaly of individuals whose link with their State has been
severed for one reason or another.

This normative framework wag gradually built up. In the interwar
period, a series of institutional and inter-State errangemente forged
- under the auspices of the League of Nations and under the impetus
. of the first High Commissioner for refugees, Fridtjhof Nansen, cen-
tred in particular on the obtention of identity documents am‘le.d' at
" ensuring freedom of movement of refugees, as well as the aequleltlon
ofa legal status in the country of agylum. Post-war, the main impe-
tus came with the adoption of the UN Charter which proclaims
among its purposes, respect for human rights and fundamental
: freedoms and which found expression first in the Universal Declara-
- tion of Human Rights, which recognized a right to seek asylum from
"p'_erseeution, and Jater in the 1966 Covenants, reinforceu by a web ef
“regional norms and institutions on the European, American anu A-fr%—
can continents. This body of human rights law departed from its ini-
tial monolithic treatment of individuals (batring some distinctions
Bet:ueen aliens and nationals), and came to recognise that the elabo-
'..fation of normative regimes centring on specific vulnerable groups,
such .a,s minorities, refugees, migrants, women in particularly vulner-
able .eo.nditions, children, or the indigenous, were required in order to
fa,eiﬁta,ﬁe the access of these groups to universal human rights law.
Thus a-universal system of protection for refugees has been built
up over the years, initially based on two pillars. The first was nor-
metwe grounded in_two unlversal ingtruments : the 1851 Conven-
tion on: the.'_ tatus .of refugees and its: 1967 Protocol. These were
eentred on _a'ne'rrow deﬁmtlol_l_ of a refugee based on the notlon of

A. — International legal protection of refugees

The causes of forced exodus are mixed : persecution, armed eenﬂl 1
massive violations of human rights and humanitarian law, or eve
minimum economic subsistence. The broad definition of a refugee
stands in opposition to the definition of migrants used to cover ‘all
cases where the decision to migrate is taken freely by the individual
concerned, for reasons of “personal convenience” and without mtervﬁe
tion of an external compelling factor” (2). It is not easy in practice to:
determine which movements are coerced and which are not, for th
two are often intertwined in the minds of the public or in the eetual
challenges faced by States, as illustrated by the problem of trafﬁckmg-
or smuggling in human beings; it is thus perhaps more accurate t
speak of a continuum for there is a whole range of complex s1tua,tlen
between voluntary and involuntary migration. Nevertheless, the ‘stabu
of refugees in the broad sense has to do with groups of persons outs1de.
their state of origin who have been effectively deprived of the: form
or de facto protection of their government. They are also eha,raetense
by the fact that this condition of breakdown of protection by the coun
try of origin results in other States, international institutions. and t
international community being faced with claims for interim substit_ e
protection. These coerced migrants, even if unwanted, cannot: b

returned to their country of origin, at least not until the’ eonchti
which led to their exile have been removed.

States have had a traditional right to control their borders and 4o
design their immigration policies which have been geared to facilitate
entry of the wanted and to deter the entry of unwanted forelgﬁers
This right has traditionally been seen as one of the fund&menﬁ
aspects of State sovereignty and today remains one of the lagt bas-
tions of this sovereignty, in the face of i increasing State loss of. 'ontro
over its internal economic and social set-up resultmg from
tion of what were once considered public functions, and. fro_
tional activities and permeability of borders.: Sta,tes have
considered to have a right, and increasingly. todey, a duty o

sibility, to protect their citizens from herm bot.h mtemal and exterr .

(2} Bee : “Measures to improve the sltua.tmn :md ensure tha huma.n rlghts and: dignity of |
migrant workers” (1998), Report of the warking: group of mtergovemm& bl experts: :
vights of migrants submitted. in aocordance; mth_C’ommmsmn o Human' B
- Commission on: Human R1ghts Fifty: fou session; ntergovemmenb_al- urkmg oy
on the' umxm ‘rights; of migrants;” 10:Mareh 1998, UN Doo. E{CN:4/1998/76, §44

i



286 VERA GOWLLAND-DEBEAS SECURITY AND TNTERNATIONAL PROTECTION OF REFUCEES 287

The linkage between human rights and refugee law also i.neludes
the ability of refugees to have access to the remedies provided by
these fields, such as secking redress before the Kuropean Coull‘t of
Human Rights, the Human Rights Committee, and the Oomz-mttee
established by the 1984 UN Convention against Torture. This has
resulted also in an evolutionary approach : for example, the notion
of persecution at the heart of the 1951 Convention deﬁnit'}on_o_f @
refugee, must at present take into account the concept of indivisi-
* bility of human rights, i.e. serlous or systematic Violajmons not only
 of civil rights but economie, social and cultural rights as well,
. encompassing a category of individuals commonly branded as eco-
* nomic migrants. In addition, linkages have been made betwe.en the
rights of particular categories of individuals — refugees and migrants
‘(ag will be seen below), but also women refugees, refugee children,
‘ete. Thug while human rights and refugee law initially developed
tangentially, the segregation between the two fields has gra(llually
peen overridden, while nevertheless preserving the specificity of
':.ﬁhese categories of individuals for particular purposes.

In addition, an international legal platform has been forged by
he- United Nations to ground action by the internationat commu-
‘nity. Thus issues such as the root causes of mass exodus, expulsion,
‘forcible transfers of populations, as well as internal displacement,
“have found their way into the United Nations human rights agen-
dé,_é.,-. and humanitarian organisations have broadened their mandate
" to promote global responses requiring coordination between agen-

of agylum or resettlement, hence their exilic bagis. The second pill
was an institutional mechanism offering international protection
the main institution being the UNHCR, established as a subsidiar
organ of the General Assembly, and created to succeed the Inter
national Refugee Organization in 1951. =

The 1851 Convention regime hasg been supplemented by normé_’_@n_
standards evolving at the regional levels which have broadened th
category of individuals requiring substitute protection and expé{hd
on their substantive protection (see, for example, the 1969 OAU__ Con
vention Governing the Specific Aspects of Refuge Problems in' Africa
and the 1984 Cartagena Declaration on Refugees). g

In addition, in the face of the sheer magnitude and complexity of
the contemporary refugee problem, responses to refugee flows hav
moved out of the confines of the traditional regime with ity narte
base of international protection focussed solely on the receiving Stat
by widening the concerned actors, thus implicating also the.Sﬁ&_ﬁé
origin as well as the international community as a whole, and b

efforts to address the entire spectrum of the problem, from pr_é_:vi_a;it_l_q
to facilitation of, and enhancement of the durability of return:

One development has been the permeability of andlinkages
between fields of international law which had formerly been mutu
ally exclusive — namely human rights and refugee law ~ thus enrich
ing and reinforcing traditional refugee law. Emphasis on such indi
vidual human rights, as, infer alia, non-discrimination, therlght
leave and to return, the right to freedom of movement; the right to
a nationality, the prohibition of torture and cruel, inhuman and
degrading treatment, the right to due process, and the correspon
ing responsibility of States to ensure such rights, has particular re
evance and importance in the refugee context. This is particul
the case in respect of the absolute prohibition of torture to:be foun
in universal and regional instruments which. _ei_t_h_t_él_" '_éx'p_r'_e_a's_sly' 3

implicitly (4), guarantee non-refoulement to. plages’_pf;:t(} ure;

B. — International legal protection
' of magrant workers

While it ina,y be said that the international regime for addressing

nd managing migratory movements is not comparable to tha{c for

ofugees. migrant workers, particularly those in vulnerable situa-

ons, ‘have gradually also. come under: the. umbrella of general
ruments pre e rights of migrants as a whole.

(3) Convention against Torture and Other Cruel, In.hu.man of. Degr_
ishment, 10 December 1984, 14656 UNDS. 856, Article 3. AR

{4) Buropean Convention. for the Protection of Human: Rights and Fundamental Fr
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ity of Opportunity and Treatment of Migrant Workers (Suppleme;l?..... |
tary Provisions) Convention N° 143 of 1975.
However, the institutional focus shifted as the UN increased its
attention towards migrants’ human rights beginning with the 1985..:
U_N General Assembly Declaration on the Human Rights of Indi
viduals who are not Nationals of the Country in which they liv
(Res. 40/144, Annex). The 1990 UN Convention on the Protection
of the Rights of Al Migrant Workers and Members of their Famiiiés'
broke new ground in standard-setting. Because of its ou’créééﬁ
St.a.tes, in particular those most affected by the phenomenon-'-'o.
migrant workers, were reluctant to come on board and it'.oiﬂ-"
entered into force on 1 July 2003. Moreover, its 34 ratiﬁcations'-ty'
date -do not include countries of destination. The Convention, after
defining a migrant worker in article 2 (1} as “a person who is’ t'(;.:.l')é -
fangaged, is engaged or has been engaged in a remunerated a,cﬁivit..
in a Sta.ute of which he or she is not a nafional”, seeks to ensu.l'"e.'ﬂiz |
protection of the human rights of migrant workers, including that'.
O.f members of their families, as well as migrants in irregular. siﬁli:. “
tlops. T‘he Convention aims to prevent and eliminate their e.xpic.)
tatlor-i, In particular by putting an end to illegal or ciandesti-ﬁe
recruitment and trafficking of migrant workers. It callg foff'ii;ﬁé: .
Sta.te cooperation and State harmonization of domestic Iegiéi'é,tic
which will adopt international human rights standards in the
respect. UN concern continued to be manifested by the app01n
ment of a Special Rapporteur on the Human Rights of Mi féﬁts
{Resolution A/RES/54/166 of February 24, 2000). e
‘In its 2003 Advisory Opinion on the Juridical Condition
Rights of the Undocumented Migrants, the Inter-American Cour
Human Rights considered “that the principle of equah'ﬁj before the
lawf equal protection before the law and non-discrimination beIon
130 Jus cogens, because the whole legal structure of ..I]...He;bio..l:.la.l. 3;g
international public order rests on it and it is a fundamental pri
ciple that permeates all laws”. As a result all Sﬁat_és.%éfé.'sfd-})ﬁ:
antee this principle also to all aliens on their terrltory reg&rdlfs 0
the regularity of their status (5), It decided : .. - :

(5) Inter- American Cou.rt Df 'H_umam Rl : S :

- me . rean: Lourt of: Human: Rights;. Juridical, Condition” and  Bights: of - th
E g&mﬁd Migrants; Adyisory Opinion 0C'18/03 of September 17, 2003, requests 'ci.?: :
Mexican. States;. §§101;, k18- ST AT T . Tequeste

. The first aspect of the link between security and movement of
- persons is the way in which the international protection regime out-

'::a;'pa_yt_o_f_ the collective security framework. This has been the result
_inter alia of the development of a broader notion of & threat to
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“q. That the right to due process of law must be recognized as one of the min-
imum guarantees that should be offered to any migrant, irrespective of his migra-
tory status. The broad scope of the preservation of due process encompasses all
matters and all persons, without any discrimination.

8. That the migratory status of a person cannot constitute a justification to
deprive him of the enjoyment and exercise of human rights, including those of a
labor-related nature”.

While refugees and migrants remain separate categories of per-
sons under international law, as stated above, the linkages between
asylum and international migration, especially irregular migratory
movements, have nevertheless increasingly become evident. This
asylum-migration nexus has been summarised in the following

manner (6) :

“First, many migrants who are looking for work and who are not in need of
international protection submit asylum applications once they have arrived in
another country, hoping they might be granted refugee status because they have
no oiher legal means of entering and remaining in that state, even on a temporary
basts, Second, population movements from a single country may include some
people who have a genuine claim to refugee status and others who do not, espe-
cially when that ecountry is simultaneously affected by persecution, armed con-
flict, political instability and economic collapse. Third, many refagees and asylum
seekers are obliged to move from one country to another irregularly because they
are unable to obtain the passports, visas and tickets they need to travel in an
authorized manner. Such phenomena are often referred to collectively as ‘mixed

(Xt

* i migrations’ or the ‘agylum-migration nexus”.

ITI. — THE INTERNATIONAL PROTECTION
OF REFUGEES AND MIGRANTS WITHIN THE FRAMEWORK
OF COLLECTIVE SECURITY

lined above has become securitized, in other words has become also

international peace and security which goes beyond classic cases of
aggression, as well as.encompassing the concept of human security.

0 New Mil-
I on.on:Interna:
Action;- Global Com
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The latter means that security, ultimately destined for the protec-
ti-on of individuals, now takes into account the human cost of con.
flicts and seeks to protect the rights of persons in conformity Wlth
a new collective duty — the responsibility to protect (7). In this Way
A.rticle 1 {1) of the UN Charter relating to collective security can be"
given a new meaning which embraces the security of individua.ls:ﬂé..é.
much as that of States. This evolution of the international agends,
which has given a new slant to the protection of refugees a;nd.. dis-
Piaced persons must also be set against contemporary developn.lenf'
in the international legal system, in particular the emergence. 6f a
international public policy; refugee issues can now be viewed a;éz':.'o
concern to the international community as a whole, giving the la
ter a broad platform for action.

A, — The Security Council and the link
between threats fo the peace and mass exodus

This is reflected in the way certain gross violations of fundamen
tal norms of human rights and humanitarian law at the 'origi'.' “of
mass exodus have come to be considered as threats to the ve
security of the international legal order. The problem of mags £X0
dus has found its way into the agenda of the Security Coﬁnoil.".w.}'];c'
has linked determinations of a threat to the peace under Artwle3
Chapter VII of the Charter, and mass exodus, and promoted .ref,;i.rn
of refugees and displaced persons as a way of restoring internationa
peace and security. Sl

’J:‘his linkage is a notable development in the sbrengtﬁéniné of t
regime of international protection of refugees. In certain of it r
olutions relating to Iraq (in the case of the Kurds.),' Haiti, Rwa; :
and Kosovo, the Security Council has determined. under Artmle
that particular policies of massive and.system'ati_é. VlOla.tl
human rights, humanitarian catastrophes and g.ra;\%é'-_ olati
humanitarian law, even if emanating from intra-State conflic
which engender mass exodus or refugee _ﬂows_:,-..ﬁ.(')ﬁét:i'tu & thre

{7) See_: ICISS, The Respomsibility to- Protect, Report of the: Tnternational Co
Intervention and State Sovereignty,. Ottawa, Canada. December 2001 In: -iiz}"e
Towards: Development,: Seourity. and’ Human: Bights: for- All; Repott. of -4 o TN Somme
Kofi- Annan, 21 March 2005, UN- Doc. A/59/2006 ; snd: 4 More Secure. World.

‘Beportof the ‘High-level Panel on:Threats; Challenges. and’ Cha
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international peace and security (8). On the basis of these determi-
nations, the Council has acted under Chapter VII in adopting
enforcement action to put an end to such State policies — economic
sanctions, or authorizations to States and regional organizations for
the use of force; it has mandated peacekeeping forces to use force
beyond self-defence to protect safe havens or humanitarian convoys
within countries of origin as alternatives to exodus; and established
complex peacebuilding operations endowed with sweeping powers of
governance, including legislative and executive.

The Security Council has also promoted the return of refugees
and displaced persons based on a right of return which it affirmed,
for example, in its resolutions 361 (1974) concerning Cyprus and
820 (1993) concerning Bosnia-Herzegovina. Finally, it has worked
for the political resolution of conflicts and has actively sought to
establish a multilateral framework for the conclusion of peace set-

{8) Bee, for example: SCR 688 (1991} on the Kurds in Traq, in which the Becurity Council
deolares itself “Gravely concerned hy the repression of the Iragi civilian population in many

& parts of Iraq, ineluding most recently in Kurdish populated areas, which led to a massive flow

of refngees towards and across international fromtiers and to cross border incursions which
threaten international peace and security”, and in para. 1. “Condemns the repression of the Iraqi

. civiian population in many parts of Iraq, including most Tecently in Kurdish-populated areas,

the consequences of which threaten international peace and security in the region”; and 8CR 841

" (1893) on Haiti which links the threat to international peace and security with the humanitarian
- crisis in Haiti, including mass displacements of population, following on “a climate of fear of per-
. gecution and economic digplacersent” as & result of the failure to reinatate the legitimate Gov-

ernment of President Aristide. Regarding the confliet in Yugoslavia, Security Council resolutions

“condemned the grave and systematic violations of human rights and fundamental freedoms —
.including against ethnic minorities — and the grave violations of international humanitarian law
“such a8 the practices of ethmic cleaning and obstruetions to the dslivery of food and medical
“products to the civil population. In SCR 771 (1892), the Security Council expressed “grave alorm
“‘at_econtinuing reports of widespread viclations of international humanitarian law occurring
* within. the territory of the former Yugoslavia and especially in Bosnia and Herzegovina including
~reports of mass forcible expulsion and deportation of civilians...” In SCR 752 it “Calls upon ali
parties and others concerned to ensure that forcible expulsions of persons from the areas where
~ they live and any attempts t0. change the ethnic composition of the population, anywhere in the

former- Sociglist: Federal Republic .of Yugoslavia, cease immediately” and “Emphasizes the

urgent:need for humanitarian assistance, maberial and financial, taking into account the large
 number of refugess and: displaced persons”, Tn BCR.787 which established economic sanctions

‘ against the federal Republio. of Yugoslivia: {Serbis and Montenegro), the Council “Reaffirms that

; aaly taking:of territory: by fores or any practice: of ‘ethnic clesnsing” iy unlawful and unaccepta-
Ble el e permitited: tor affect” the: oliteome:.of : the negotiations on: eonstitutional

ng

819:
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i pl:éced bersons, as illustrated by the |
g to Cambodia, Bosnia-H |
Darfur (9). Such solutions include human rights ront

international bodies, embedded, for example
n refugees and displaced

govina or
monitoring by
I Annexes 6 on -

B. ~ NATO and the ling
between security and mass exodus

Regional organisations sach a

s NA'_TO have also redefined _thé.'

affecting Baro-Atlantic stability,

24.[...] The uncontrolled move
a consequence of armed conflicts, i
alfecting the Alliance. [.. " (10). -

—_—

23 (_()c)to](jg[, Alf-gg;emer;tva??h? Comprehensive Politica) Settlement of: the Cambo dia"'d(.)j;ﬂ'i _t

10231991 htm): T,he p able at: hitp :f[VVWW.HSip.Orgﬂibrary/p&’tca"iubbdi&'/a rEe co thie
14 December i99’)' ;811_?1;‘]} mee?mk Agreement for Peace in- Bosxﬁa"anﬂgﬂé_rzeg]m’]

e o0 available at: hetp ffwww.ohrint dpa/def; ) and Herzegoyina
izc;g;ty t?]O_unczl I-esolut}ons_ori Darfur, e.g. 1590 {2005)“%];16!;9 ;ziz.;i‘p;ﬁcon.tepg_.]g.:.380.;__

settling the confliets in Mozambique, Afghanistan; Kosgvo, ety Wbiii ril;la(;ril_ydaﬁhgr

R b HO80 » G0 Whig llﬂpr()

on return of refugees and dizpl
(10) “The Alliance’s Strategi : [

_ (10) T gic Coneept, ;
tlelpatmg in the Meeting of the No:tek? AAPPI'QVGd e o of byt
24th April ’1999”,- NATQ: press: 1elease NAC:5(99)65
W nato.ut/docn/px/1999/p99. 0650 bty . L o

aced persons.
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C. — The link between individual criminal responsibility
and population displecement

The securitization of the regime of international protection of ref-
ugees is also to be seen in the link which has been established
between threats to international peace and security and the core
crimes giving rise to individual criminal responsibility under inter-
national law, such as ethnic cleansing and genocide — the root
causes of major refugee outflows. This linkage was underlined by
the Appeals Chamber of the Yugoslavia Tribunal, in the Tadic
Case (11), in which it upheld the view that the legality of its crea-
tion rested on Article 41 of the UN Charter, it establishment thus
constituting one measure for the restoration and maintenance of
international peace and security; it is also sustained by the 1998
Rome Statute of the International Criminal Court which recognizes
“that such grave crimes threaten the peace, security and well-being
of the world”. The situation of Darfur which has been referred to
the ICC by Security Council 1593 (2005) is a vivid illustration of
this linkage between such core crimes, including sexual violence,
leading to mass exodus and displacement of populations, and the
need to bring to justice those responsible.

D. — The link between security,
development and migration

In respect of migrants, it is interesting that the broadened notion
of human security has been linked also with development, particu-
larly in the framework of the Millennium development goals of the

R United Nations. Thus the 2005 World Summit Outcome states :

"9 We acknowledge that peace and security, development and human rights

.- are the pillars of the United Nations system and the foundations for collective
' security and well-being.. We recognize that development, peace and security and
© - human rights are interlinked and mutually reinforeing”.

" This has been but a short step in leading to linkages between
-'_Il'i_i'grat'i_:(')_:_r_l'_z.'a_l'l'd'-developn_ien‘p_,'_re_f_le_c’sad___in General Assembly resolu-
~tion 58/208 of 23 December 2003, in which the Assembly decided to
devote 4 high-level dialogue to international migration and devel-
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S]i)ment. in September 2006. The emphasis is both on a human rights'
pl:ler;.swn ﬁdf.anhancement of the human rights of migrants princi-
of non-discrimination, combatin i , k
: on, g of racism and xenophobia;
Er;z}e;t;on and e}?mbftlng of migrant smuggling and trafﬁelljiing' -
approach which ingists on the mana i io

. . . gement of migrati

and inter-State and inter-organizational partnerships in so (g;_oing'0 n

IV. -~ THE SECURITISATION AND CRIMINALISATION
OF REFUGEES AND MIGRATORY FLOWS

.The seclond agpect 'of the link between security and refugees an
7zlrugralm‘ts; is tfhe securitization of refugee and migratory movemeﬂt&
y means of responses to the i hese
perceived threats posed by . these’

. -these
;no‘irementsl to the secgmty of the State, resulting in the creztion' of
. V}r)e leeemea aynd rea,etwfe set of policies and rulesg operating atf.éﬁ.
0 5 - natl-onal, regional and international. Such respdhséé
cr;ere‘amlr'lgljgl aimed at containment of such population flows thfbugh
iminalization — penalization, detention and i i
been adopted outside th ’ e intornational mrotect i
e framework of the internatio tion

_ : : me’ nal protectio
regimes, overloolkmg prior existing mechanisms which balznce sec .
rity and humanitarian and individual concerns. o

A. — Security concerns in refugee
and human rights instruments

SecurltY_ C_{)nsiderations have in traditional interna’.s.i.(:).lzlé,.i"i..
served as limitations on the international obliga,tions.und.eft'ak:.:..':?)W
States and the national security exception is familiar'.t.o..'”f‘n"'y
tional lawyers. The normative frameworks which hav.é.-b." m?)m
up for human rights and refugee protection have the.re. R iy
balanced by public order and security concerns, |
thThe 19.?'1 Convention, for example, is replete_,_w_i_t]i} references to

e security of the asylum State. From its inception: - :
accepted that it should also filter out the deserwngffomtjh ”
serving, by providing its own self-contained b.é,'i'a.,néiﬁé et i

The Convention includes so-called” ‘_:é.XéIIIIS.iB].Z.I'.Ciél;:ll.éé.é.,- .
(F) (a) for example,_.ez;gl_udes.frqm'_ r'éf'ligéé"_s.ﬁé,f.ué:. tho

fore also been

committed crimes against peace, |
humanity. This provis "n',-'ufﬂ' ke

~. gircumstances;
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Statute, was intended to be evolutionary and today encompasses
the crimes which figure in the Statutes of the international criminal
tribunals, the latest being the ICC. Article 1 F (b} concerns those
who have committed a serious non-political crime prior to admis-
sion, while 1 T (¢} refers to those who are guilty of acts contrary
to the purposes and principles of the United Nations. This latter
provision is not entirely theoretical, although intended to be
applied in a restrictive fashion where Articles 1F (a) and (b) are
inapplicable and, in accordance with the interpretation given by the
UNHCR, to those persons forming part of the government appara-
tus. At any rate, this article also must be read in the light of the
evolution of the Charter.

Tven in ite formulation of the principle of non-refoulement, the
main pillar of refugee protection, the Convention excludes from its
application a “refugee whom there are reagonable grounds for
regarding as a danger to the security of the country in which he is,
or who having been convicted by a final judgment of a particularly
serious crime, constitutes a danger to the community of that coun-
try” (Article 33 (2)).

At the same time, Article 2 declares that each refugee has the
obligation to comply with the laws of the country of asylum,
including general measures for the maintenance of public order;
Article 9 refers to the taking of provisional measures essential fo
national security in time of war, or other grave and exceptional
while Article 32 on expulsion likewise refers to
grounds of national security or public order.

" But the 1951 Convention weighs the interest of the individual ref-
- ugee in obtaining protection from persecution against the interest of
the . receiviﬁg' state  in- maintaining security and public order:

 humanitarian against: security concerns. This is the way the Con-

- vention is read in for example the UNHCR Handbook which limits

the definition of a “serious: crime” to a “capital crime or a very

grave punishable act”, and also includes the principle of proportion-

. éférg:-gg)_.fm__i__t'i_gij,tipg_f:an'd:_'aggr@vaﬁing circumstances; i.e.
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St‘ates, a,lt‘hc?ugh action against apartheid States wage to be Iegftl
;;rélizd. IThlz i3 strengthened by Article 2 (6) which requires refugéﬁé‘s
vobe ; I:ice at a reasonable distance from the frontier of their. State
The OAU convention, in addition, supplements the eessat.’”
e'lauses of the 1951 convention by including, as grounds for ce'lgn
tion, the commitment of a serious non-political erime outsid stsh"'
country of asylum after the grant rione
infringement of the purposes an
(Art. 1, §4 ) and 2)).
authorise the expulsion of such refugees regardless of whether thefe
ha;s'been cessation of persecution in the country of origin Fir.l.l‘l.ﬂ??
Artu‘}Ie L. §5 ¢} supplements the exclusion clauses of the 1-951 g o
vention by adding as a motive for exclusion, the commission of ' .'02 -
contrary to the purposes and principles of the QAU Conventioﬁ.ags. .'
the other hand, the OAT Convention does not qualify the rlnm 111
.Of non-refoulement (Art. 2 (3)). These security clauses are I:‘ev _]_..P_.:.e
in other regional conventions and instruments. e %Q?

balanced against the Imperatives
both Ilm-itation clauses attached to particular rights, as well as giv .
the possibility to States of derogation. In the IC‘OP,R for éi':ﬁ'g}; ;
certgln'rights which are relevant to refugees may be,:'sub'é'c?il?te
Eestnctlons : for example freedom of movement Whicli i.n.th]e ICBCPI‘;

ghall not be subject to any restrictions except th.t.is.é. Whlch ;a.i'.é ..1.'0'
vided by law, are necessary to protect national security uII))} .
order (ordre public), public health or morals or the I‘iyiitplt(i}
fr_eedo.ms of others, and are consistent with‘-_.thé otherrl hgts:e > .
nized in the present Covenant” (Art. 12 (3).). Arti.élé::.z_i-z.a.l.sgo:. [ rovcgg
for QBrogabﬂity in time of public. emergency except fo.r-;th.bzp” lh:
specifically labelled ag non-derogable; such as the right t;ohfenfg -
dom from torture, etc. Equally, i]_j".b_oth' theEOHRandtha A’iﬁrae
can Conventions, rights may be sispended if in the words ot h
- latter, the "independence  or security of the

. time of war, public danger or other smer.
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subject to distinctions: Article 13 of the ICCPR provides that an
alien lawfully in the territory of a State Party may nevertheless be
expelled if it is “in pursuance of a decision reached in accordance
with law” and can have his case reviewed before a competent
authority “except where compelling reasons of national security

otherwise require”.

Such security concerns in the human rights instruments are nev-
ertheless contained : limitations are defined and conditioned, non-
derogable rights have been interpreted expansively by human
rights bodies, and the conditions in which States may derogate from
some of their obligations strictly specified (12).

It is obvious that State application of these provisions may be
restrictive and the rights of individuals not always carefully bal-
anced against security imperatives. Domestic provisions may con-
sider other erimes of a less serious nature, may ignore the principle
of proportionality, or override individual fears of persecution (13).
Nevertheless, although references to national security or ordre pub-
lic may be vague and interpretation can only be left to the Sate
authorities, once they are incorporated into human rights treaties
they transform such discretionary choices of States into ones to
which outer limits have been set. 1t is evident therefore that the
edifice of international legal protection of individuals has reduced
the “margin of appreciation” of States in determining questions of

o national security or ordre public (14).

{12) See : UN Human Rights Committee, General Comment n° 29, States of Emergency (art. 4),
2001; Fisuer D., MarTIN 8. and ScHopnHoLtz A., “Migration and Security in International

. Law™, in ALEINIEOFF T.A. and CHETATL V. (Eds.}, Migrotion and International Legal Norms, The

Hague, TMC- Asser, 2003, pp. 87-120.
77 (18) See:for example, in a comparigon of US law with the 1951 convention: Aprimn E.G.,

. ~:*The Effect of Criminal Conduct wpon Refuges and Asylum Status”, Southwesiern Journal of
" Law and Trade. in the Americas, 1996, pp. 350-372,

7{14) The: European Court of Human Rights: while recognising that the European Convention
‘of Human' Rights leaves the contracting: parties. an azea of discretion, stated with reference to
. “the: emergency powers of States - It falls.in 'the first place. to each Contracting State, with its
responsibility for-‘the life: of (its) nation”, to determine whether that life is threstened by a ‘pub-
- lig: emergency’ and,if so;’ how far it is’ necessary: to- go in attempting to:overcome the emesz-
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-Moreover, as Emerich de Vattel once said, a Nation “has th'.
right, and is even obliged, to follow in this matter (admission of f(? .
ugees) the rules of prudence. But this prudence should not take ?;1-
form of suspicion nor be pushed to the point of refusing an as luﬁ?
to the outeast on slight grounds and from unreasonabie and foyc;l' h
fears. Tt should be regulated by never losing sight of th it

. e chari
and sympathy which are due to the unfortunate” (15) ¢ an?y_i

B. ‘I]D'omest@'c and regional security
provisions forged outside the context
of the refugee and human rights regime

Immigration flows are being increasingly “securitised”. The
e.vents of 9/11 in partieular have had a direct impact on imr'ni 1'"3:6:
tion and 'asylum laﬁ‘v and policy, though sometimes used as a trigg ger
to. cons'ohdate previous policies, measures or legislation {16) ol
nilg-ramon policies, particularly in the framework of the European.
Lnl_on, have linked migration and refugee issues to mea,pe'a?::
against drug trafficking and terrorism, at the risk of erodine SEF?:
ffmte(-as for human rights protection and affecting the legal Stit%l.-'a:r' .'
Immigrants and asylum-seekers. Such policies have had in a'rﬁé' i
lar two notable effects on the asylum regime which ha bosn ot
odds with recent developments in human rights law.

. Réc_ént_'-'

ve been at

The f:iI‘SJ'E is to restrict the scope and spatial application (.)f'.ﬁh'-
very principle that lies at the heart of human rights protebtioh- ?
asqum:seekers — namely the principle of non-refoule%ent“;' i)o}
restrieting access to territory and hence to &Sylumdeterlﬁiﬁ .':t:": ¥
Proct?dures. This has taken the form of imposition of visa ahdiﬁlgn
s?t visa requirements, sanctions against airlines, the créaﬁion- of ?' .
thl’lS: su.ch as international airport zomes, interdiction ‘at Sé&;ir. til
a,pphcaftlon of measures of deterrence, including: :eCijﬂd.Inib“""'.' " c[;
detention measures, safe third country concepts, Suzﬁﬁlar.': fé'ﬁbav? al
based on manifestly unfounded applications,.exp'ul.sioﬁ-.ég;a;aajf"r .
and accelerated refugee status procedures. e

©- {15) DE VarTEL K. .ﬁe: d’f‘(‘i’i‘g. d.e s o it
. o Lee drgib des: gens: o i
aux affaires des nations ef des’ gouveraing;.l prm_mfjpe.a.

- ards:for. the: quslifieation
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This is most notable at the regional European level where a proc-
ess of harmonisation of laws and the construction of a special
regional regime is in progress which is not entirely consonant with
the universal regime, although it pays lip service to it. A series of
conventional arrangements reached within the inner and outer cir-
cles of Kurope — the Schengen Agreements, the 1990 Dublin Con-
vention, the assimilation of the “Schengen Acquis” in the Amster-
dam Treaty, the 1998 Protocol on asylum for nationals of Member
States of the European Union (or “Aznar Protocol”) {which states
that all BEU Member States constitute safe countries of origin) —
reinforced by a series of European Council Regulations and Direc-
tive (17), and Dbilateral and multilateral readmisgsion agreements
concluded with transit States and countries of origin, have institu-
tionalised these ad hoc attempts to restrict access to national ferri-
tory and to refugee determination procedures. At the same time,
enlargement of the European Union has expanded eastwards and
southwards the frontiers requiring policing, while controls have
been set up at points of origin of refugee flows. Thus in 1996 the
EU, but also the United States and other countries, have adopted
a policy which allow them to post airline liaison officers abroad for
purposes of verifying travel documents (18). This is a paradoxical
extension of territorial jurisdiction, intended precisely to limit juris-
diction and hence international obligations.

Tnterdiction of ships suspected of carrying illegal migrants has
also taken on particularly dramatic proportions. While entitied to
do so on the basis of certain conditions under the Law of the Sea

" in their contiguous zone and territorial waters, States have had to
" increase their cooperation in guarding against unauthorized entry
- by sea by taking measures on the high seas. Prohibited from uni-
" laterally accosting the ships of other States, with the exception of

= (17) See, inler alin . Council Regulation {EC) N° 343/2003 of 18 February 2003 establishing the
criteria and.mechanisms for.determining the Member State responsible for examining an asylum
‘application:lodgedin one of the Member States by a third-country: national {(*Dublin I117), Offi-
sial Jaurniah 2003, 1. 50, Couneit Directive 2004/83/HC of 20 Apxil 2004 on:minimum stand-
) ‘status of third oo )

country: nationals:or: stateless persons: as refugees,
- eontent of the’ protection *

‘ot a8 persons wha othe
1 ! Jowrnal: 2(
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Tnterdiction at sea which prevents potential asylum-segkers ?-‘OIT
accessing refugee determination procedures has resulted in p?:hmi "
larly dramatic instances. One will rem-ember th-e Tampa Wlhi ”
460 refugees trapped aboard a Norwegian contalne.r c.aa,rgéo i pber
the most inhumane conditions offshore from Australia in Sep Eﬂ;{ :
5001. But as a result of interdiction at sea, refugees are s;rilzlsg
increasingly greater risks to reach the shores of asylum coun rth.
The stories of African refugees drovifned when their unseavi(jt by
vessels capsized or forced to jump into the sea at gu;ll poi iny
unsecrupulous crew members and smugglers are CcOUNUIEss. mez'l
weeks after the Tampa, and the events of 9/11, 353 merz{ Wokjn
and children mainly from Afghanistan.anfi Iraq, (jllrownef gee 16Gg_
refugee on Christmas Tsland in Austrah_a, in the middle o a,: F:G oo
tion campaign in which one of the main issues wag the pro e; o
of borders through draconian new antl—refug.ee measures,.ail the
deployment in the area of a sizeable Australian navy to intercep

refugees. o |
Policies of containment have also included the building of walls:

around the two Spanish enclaves at Ceuts and Meiilla, atbi‘ibeil frz;—ﬁ

tiers of the EU, or along the Mexican/US border, the esba'tlis 11(11 ab

of refugee detention centres such as that of Sangatte positione o

the point of entry of the Chunnel, or the dc.aba,fal?{le o'n—golmg I;ec_.

posals concerning “in-region asylum procesimg ; regmna;1 prot “

" %ion zones” and “transit processing centres”. These are all par

" the new realities of the refugee condition (22). | -

.- These measures which lie outside the network of mternatxsnz |

: profection or in.a restrictive application of. tfhfs _1951 (}onvenlmm,:

have n_é_‘ﬁ been balanced against. the ne'eds", of mdn_nduals or asy uhté_
T 'I‘he:y go ‘against recent. developments in ;nternatlonal %mrri)ain r;%cms E
law which have acknowledged extension of the State’s o 1galbhin_... |

to ijfbfé(if{hnﬁiaﬁ-_-r_ight,s;_p_ey_qng_l its gwn:bord?rs”tq everyone wl;ht o

' its jurisdiction, i.e. under its actual authority and respomsibiity -

(At £ the - of Human Rights, Article2 = -

ind Political Rights), a torm.

pirate ships or ships without a nationality or flying several flags, ad
hoc consent from the flag States of the vessels concerned has had to.
be sought or bilateral treaties or memoranda of understanding .
drawn up. International regulation of such refugee-related protec-
tion issues as stowaways, rescue at sea, disembarkation, or applica-

tion of principle of non-refoulement, has been piecemeal and unsat-- :
isfactory (19). o

The United States has asserted certain unilateral claims to inter-’
dict ships suspected of carrying terrorists. Its Courts have also
given it backing in restricting access of asylum-seekers to its terri-
tory. In the United States Supreme Court decision in Sale ». Haix
tian Centers Council Ine. (20) the Court narrowed the spatial scope
of the 1951 Convention in condoning the interception on the high
seas by US customs authorities of Haitian stowaways or hoat peo-
ple, on the basis that : “[...] a treaty cannot impose uncontemplated
extraterritorial obligations on those who ratify it though no more
than its general humanitarian intent. Because the text of Article 33
cannot reasonably be read to say anything at all about a nation’ s
actions toward aliens outside its own territory, it does not prohibit -
such actions”. This was not the interpretation given by UNHCR. to:
Article 33 in its amicus brief in this case. A foremost human rights
authority, Theodor Meron, while recognizing that: “Most of the
provisions of the Refugee convention, in contrast to those of the -
political Covenant, may be primarily territorial in character, in the
sense that they apply to claimants who have reached the soil of the-
state of asylum”, nevertheless concludes that “keeping in mind
Artiele 33 of the Refugee Convention — when a state undertakes to
exercise its jurisdiction to enforce its laws on the high seas by
returning potential asylum seekers to the country they are ﬂ_ée_i_]ig'-,'
the Convention, and not only its spirit (as the Court suggested) is:
breached” (21). B

(19) Apart from UNCLOS, the IMO has promated..a’ number. of . somewhat relevant
conventions : the Convention on Facilitation’ of International’ Maritime Traffic. (FAL: Convens
tion), the International Convention for the Safety of Life at-the Sew. (S0LAS) and the Tntern:
tional Convention on. Maritime. Seerch:snd Rescue: (SAR): T OR: has produced s ¢
.. background notes and EXQOM conclusions: on-the: jssue. : S
o (20) United States Supreme Court, Safe s,

1
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tory” (23). Nor have they always
tations of such rights such as
ment, etc (24).

be;ﬁn steooond no}t);a:;)le Icilevelopment of such measures has therefof.f;".
exacerpate the traditional distinction b i q

: : tween al d
nationals, which had heen i hmen
' . gradually narrowed do in h &
rights law, leading to the erosi i i man Tieht
! W, : on of international human rights’
II:::; ;s 2&8101Premls§ of universality which extends to all individfal'?

nt policy and legislation in res .
pect of asylum-seekers h
sought to create a particular cate i ' et
: ( gory of aliens in an “irregular” it -
u&fmn singled out for particular treatment and removedgfro;ﬂ :;fe
z):l le (;1213 onlylof refugee law but also of human rights law. This so
ed “irregular” situation entitles as i ‘
vlum states to ignore th '

eral reach of human righ i b practices n
ghts law by resorting t h ices’ ag.

detention and penalizatio 1 ading in o a2
n of illegal entry, leading ; :
outright inhuman and de i , umn sakers oy
grading treatment of asylum-seek d
on some dramatic occasions to their d f e o
: eath, as well as to disr =
of the rights of refugee children or the concept of family unit;g%r'd

leg?:;;t?;rents (.)f 2/ 111 in particular have directed State policies arid

1 against aliens, eroding even further the jmm: ion and

. . mm :

asylul'n regime. But it has also particularly i

non-diserimination which lies at the core o

ugee law by basing such distinctions
as opposed to nationality alone.

This has been most notable in
Patriot Act of 2001

respected the conditions for limi.
non-discrimination, freedom of move-

on race, religion and ethnicify

o the United States where the.
and other policies and legislative measures. in.
‘ easures in
reeiponse t0-9/ 11 haw? had dire legal and social ramifications; far.
go 1;1}1g zp'emﬁ; American and foreign communities of"'.AfaJ.o, and’
u slan descent, curtailing such constituti ‘rights a8 thoss

‘ , stitutional rights as those
concerning free speech and associati At b
- : on, search and seizure, vight to

due process, including access to legal counsel and".é,ttdriieyiﬁéﬁﬁ

(23)See: EComHR, ¢
RO s Cyprus v, Turkey, 26 M
EOtHR;l, .gowzzdou v Turkey, 23 March 1995 fce
ovie and Others v Belgium ef ol N° 52207/99. 19 AL
Tmls 517, 2002 and UN Humsu; Ri s, 12  ember 21 -
;ﬁsues relating to veservations made.
vologols thereto, - or. in. relation to. d. long under. .
. v to. declarat i g
CCPR/CU21/Rev. 1/Add. 6. (1904}, §12. o e Ctiele 4T
s -_(2%) _B_RUUWE_R-E.,_ “Immigration, As & Ters
- Practical Developments in. the: EU- i’

the: B

o S_e(_:ul_'ity in 2002.

0 ticularly. at 632-635 on the effects. of the Patriot Act.

LU0 (96) Bee U8, Department: of. Justice, Office’ of the Inspeetor General, “The September 11
i Detainees LA Teview of the treatment. of aliens held. on: immigration charges in connection with

' the investigation: of the:September. L1 attacks™.” April: 2008;" Amnesty: International, : “United

© States,of America 1 Amnesty International's’ concerns regarding post: September 11 detensions in -

SECURITY AND INTERNATIONAL PROTECTION OF REFUGEES 303

privilege, detention of suspects for specified periods without charge
or even indefinitely, and introducing secrecy provisions preventing
detainees from having access to the evidence, as well as confiscation
of property of any foreign person, including a resident alien, or
organization that has been determined to plan, authorize or aid in
attacks againgt the United States (25).

In the field of immigration and asylum the Patriot Act has also
had far-reaching effects. It adds new categories of non-citizens pro-
hibited from entering the US or subject to removal from the United
States by amending the Immigration and Nationality Act. It thus
prohibits the entry into the US of any non-citizen who represents
or is a member of “a political, social, or other similar group whose
public endorsement of acts andermines United States efforts to
reduce or eliminate terrorist activity” (Section 411). Terrorist activ-
ity has been defined as including any crime that involves the use
of a “weapon or dangerous device”, while the term “terrorist organ-
ization” includes groups of “two or more individuals, whether
organized or not” who are engaged in specified terrorist activity.

The Government has used immigration procedures such as pre-
ventive detention under harsh conditions to pursue criminal inves-
tigations and prosecutions, in ways which are not permitted in
either immigration law or international law, on the basis of immi-
gration charges which include even minor visa violations, the use of
criminal databases in the application of immigration laws, efc (26).
It is significant in this context that the Tmmigration and Natural-
ization Service has been relocated to the Department of Homeland

770 (25) See : SERHON V., “The Civil Rights of ‘Others’: Antiterrorism, The Patriot Act, and Arab

and South Asian American Rights in Post-8/11 American soclety”, Texas Forum on Civil Liber-
ties and Civil Rights, (2003), pp. 1-32; Agran 5.M. and KarMELY M., “Immigration and Consti-
~“{utional Consequences of Post-9/11 Policies Invelving Arabs and Muslims in the United States.
Is Alienage.n Distin_q_tik_)ri_ without. a difference®”, UC Dovis Law Review, 2005, pp. 609-69Y9, par-

:-hag also inereasingly:sed detention and euz- - -
sived thraats post-September 11: See:: 4 (FC)
partment, Honse of Lords,

" the USAY March:- 2002, The UK smongst others
sailmernt of dne process rightéin fesponse 10: per
: SERE) b Secretary of Sale. for: the Hom
etion 2 6
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One pernicious effect is that policies of racial profiling have tar-:
geted persons on the bhasis of their ethnicity not nationality, as
illustrated by the case of Maher Arar, a Canadian citizen, transiting:-
through New York, who was detained and interrogated then
deported to Syria, a country he had originally left, where he wa,_é_:
imprisoned and apparently tortured (27). Under disparate provi:' -
sions the government has targeted both citizens and non-citizens of
Arab descent (28).

It has been stated that :

“A number of the post-9/i1 provisions and policies have significantly a,lteréd"- ;
detention procedures and practices in the immigration context. These policies:
have exacerbated a trend toward criminalizing immigration [aw, expanding. the-

categories of mandatory detainees, reducing administrative discretion in deter-.
mining release, and curtailing the immigration and federal courts from review of -
detention decisions”.

The logic of this is claimed to be that extreme national emergen

cles Tequire extreme measures which clearly outweigh the opposing
interests of civil liberties (29). Rt

C. — The universal normative framework
to address the new security threats

To address the new threats on the international scene, an inter-
national — as opposed to a national or regional ~ normative frame-
work is also being elaborated which is not necessarily refugee. spe-
cific but has had a notable impact on refugee and migrants’ rights,
by imposing obligations on States, such as requiring the crir_j:l_i_n_a{]j:ﬁ
sation of certain acts in their domestic law, the tightening of border
controls, and inter-State cooperation, information sharing; " the
development of extradition rules and extraterritorial enforcement of
immigration controls, What is new about these measures is -that
they are targeted at prevention of movement aqros_s'borde:m;. of
potential eriminals and terrorists, tightening the controls. on 'tr_a'_'#el:
and identity documents. IR O st

{27) This has led Canade to advise citizens of Arab and Muslim countries’ that. they shoul
not travel to the US becausge they risked being removed to their. countries of origin. For an overs
view of the story of Maher Arar; see : Maver J -7"The Seoret: History: of 'Americe’ -
nary Rendition’ Program”; The: New. Yorker, 14 February. 2005, T

- (28] See. on racial profilingt Axmam 8§ M and Karusiy M. “Immigrati
- Gonsequences of Post-9/11: Policies Involving Arabs and Muslimé.if the

: & Distinction: without: s differerice o et pp: 658-6T72:

(20)Ibid.; ppi645: 669;
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These measures to enhance international security have thus come
to set limitations on the rules governing migration and refugee and
human rights protection. Two such developments will be referred
to — that concerning the trafficking and smuggling of aliens, and
meagures to combat terrorism. The measures relating to narcoties
trafficking, such as the United Nations Convention Against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances, of 1988,
should be mentioned in this context although it will not be elabo-
rated on.

1. The criminalization of trafficking and smuggling

A normative framework has been developed to deal with migrant
smuggling and trafficking in persons, especially women and children
as transnational crimes. Such measures are not new and can be
traced back to the slavery conventions, as well as found in the
recent Convention on Discrimination against Women, and the Con-
vention on the Rights of the Child. Two protocols now decfuling spe-
cifically with this issue, supplement the 2000 United Nations Con-
vention Against Transnational Organized Crime: the Protocql to
Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, which entered into force on December 25,
2003, and to date has 93 Parties, and the Protocol against the
Smuggling of Migrants by Land, Sea and Air, Whic.h entered into
force on January 28, 2004 and currently has 82 Parties (30).

Both criminalize the conduect in question, although definitional

: problems have arisen (for example in respect to the term trafficking
~ for the purpose of exploitation, the latter encompassing sexual
exploitation, forced labour, slavery, servitude or the removal of

organs, and impose obligations on States for the prevention, inves-

tigation. and prosecution of such acts within their borlders). They
'i'néh'i_dé' also the promotion of international cooperation for _law
: ‘enforcement, mutual legal assistance, and exchange of information.
- Fiﬁ_@ilyf',:__'ezx_ﬁr_a,terr_itori_a&-_e_r_x_fdrcem_ent__iql_clude__s border controls, a

framework for cooperation: amon

g.fghe' states parties in b_o_a,zjding and
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searching suspected vessels and the imposition of sanctions on car-
riers if caught in violation.

One of the biggest hurdles has been the protection of the rights
of the victims, for it was important to ensure that migrants not be’
Jiable to criminal prosecution for the fact of having been trafficked
or smuggled, as well as to protect refugee rights under international: |
law. The balance to be struck between the objective of eradicating -
smuggling and the protection of the vietims proved to be one of the
thorny problems to be resolved during the drafting of the conven-
tions. The Protocol on Trafficking goes further than the Protocol on
Smuggling with specific provisions in that respect. Such protective
measures include the right of the vietims, in appropriate cases, to
remain in the territory of the transit or destination country, a.n_d :
their access to legal assistance and counselling. There is also a gua_,r'—_"
antee for the rights of refugees in Article 14 {1): “Nothing in this:
Protocol shall affect the rights, obligations and responsibilities of
States and individuals under international law, including interna-
tional humanitarian law and international human rights and in pé,i"
ticular, where applicable, the 1951 Convention and the 1967 Proto-:
col relating to the Status of refugees and the principle of non-
refoulement as contained therein”. This would imply their access to
determination procedures. But such commitments have been seen
as weak ones and the victims of #rafficking and smuggling come
within the net of domestic legislation and immigration laws which
have no adequate provisions for their protection. As undooum_e'nte(i'
aliens, they are classified as illegal migrants subject to ﬁnesand
imprisonments, may be subjected to domestic anti-prostitution laws
or seen as infringing juvenile justice legislation. They are also liabl
for prosecution under the laws of their countri_e_é of. (_):rig_in::._.i“f.: o
example, they have infringed exit visa requirements (31). "

These conventions have been reinforced by a Séﬂesj-.of_-l_"é:gioh'_
instruments (32). SR T TR

“Combating Migrant Smiuggli
Framework R Appral
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2. Measures to combat international terrorism within the United
Nations framework

Terrorism is not new. A series of conventions had been adopted
outside the framework of the United Nations in relation to offences
against aircraft and ships, but normative efforts in the field of ter-
rorism subsequently shifted to the UN, bringing the total number
of universal conventions on terrorism to 13 (there are a further
seven regional treaties). The General Assembly has adopted numer-
ous declarations on terrorism (33). Its Ad Hoc Committee estab-
lished in December 1996 is also currently working on a comprehen-
sive Convention on international terrorism which aims, inter alia, to
provide a definition of terrorism.

a) The adoption of Security Council Resolution 1373

The events of 9/11 triggered new approaches to international ter-
rorism and placed the question squarely on the agenda of the Secu-
rity Council. In previous years the Council had dealt with State ter-
rorism in its resolutions on Libya, Sudan and Afghanistan.
However, Security Council Resolution 1373 (2001) on the preven-
tion and suppression of the financing of terrorist acts (34) departs

(33) See, for example: GA Resd9/60, Declaration on Meagures to Eliminate International
Terrorism; GA Res.51/210; GA Res.54/164; GA Res. 56/261, Plan of Action against Terroriam,
A/RES/57/27, AJRES/58/81; A(RES/59/46.

) C o (34)1In S0 Res.1373 (2000), §1, the Council decides, inier alig, that all States shall :

{a} Prevent and suppress the financing of terrorist acts;
(b} Criminalize the wilful provision or collection, by any means, directly or indirectly, of funds

" by their nationals or in their territories with the intention that the funds should be used, or in
- the knowledge that they are to be used, in order to carry out terrorist acts;

{c) Freeze without delay funds and other financial assets or economic resources of persons who
commit, or attempt to commit, terrerist acts or participate in or facilitate the commission of ter-

" rorist acts; of entitios owned or controlled directly or indirectly by such persons; and of persons
. and entities acting on behalf of, or at the direction of such persons and entities, including funds
77 derived. ox generated from property owned or controlled directly or indirectly by such persons
' and sssociated: persons and entities; oo BRI

“2: (d) Prohibit their nationals. or any persons.and entities within their territories from making
-+ any: funds; financial. agsety or economic: Tesolrees’,

or ﬁi_:_a;nc_ia_l or other related services available,

‘diraqtly or indirectly; -for: the' benefit: of prrsong:who'sommit. or atbempt. to- commit or facilitate

or participate in: the pommission of terrarist acte: of entities owned o1 controlled, directly or indi:
by et nd of pers nd:e ting or’behalf of of afi the direction of such '’
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from traditional sanctions resolutions. The measures laid down may- g
be seen as preventive measures, and are treated as administrative =
meastres in some countries, but they also have penal connotations,
since they impose not only a duty to freeze all funds and other -
financial assets of persons who commit or attempt to commit ter-
rorists acts or support such activities, as well as prohibit funds from.
being made available for the benefit of such persons, but also pro--
vide for the criminalization of certain acts in the domestic laws of "
States. The target is general and impersonal, and, apart from the
lists drawn up by the sanctions committee established by Resolu-. -
tion 1267, leaves it to implementing States to designate the entities
that are targeted and, in the absence of a definition of terrorist-
acts, to improvise around their own particular brands of terrorism;,
The legislative nature of the resolution is evident from its general.
and open-ended nature and from the fact that States are called on :
to implement provisions similar to those found in conventional .
instruments, such as the UN Convention on the Financing of Ter
rorism, outside of any conventional obligations. g

The Resolution bas a potentially serious impact on asylum and
migration law. It calls on States to take appropriate measures, in:
conformity, inter alia, with relevant human rights standards; t0
refuse the grant of refugee status to those who have “planned, facil-
itated or participated” in terrorist acts. It requires States to “Pre-
vent the movement of terrorists or terrorist groups by effective bor-
der controls and controls on issuance of identity papers. and travel -
documents and through measures for prevent counterfeiting, for:
gery or fraudulent use of identity papers and - travel docu
ments” {35). S AT

{35) Paragraph 2(g). Paragraph 2(c} reads as follows : “Deocides also that: ail states: shall [..
Deny safe haven to those who finance, plan, support, or corarait terrorist acts; 0z provide: safe
havens”, Ces LA R Sl

Paragraph 3 reads as follows : “Calls upon all' States to o LT e

{f) Take appropriate measures in conformity with' the relevant provisions:of ‘national’and
international law; including international standards of human. rights; before. gra,n-ti_ng'tefﬂgég-at_a;-”
. tus; for the. purpose of ensuring that the: asylum: seeker:has: not:planned; facilitated orpartict:
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This resolution is mandatory for UN member states and hence for
States parties to the 1951 Convention. If they are to act in con-
formity with the Charter, they will also have the obligation to inter-
pret the exclusion clauses of the Convention as also the measures to
be taken to grant refugee status in such a manner as to put into
effect the resolution of the Council. This is not necessarily positive
in so far as there is as yet no universal definition of terrorism and
that the link which is made between asylum and terrorism is open
to abuse. In declaring in paragraph 5 that acts of international ter-
rorism are contrary to the purposes and principles of the United
Nations, the Council appears to settle a debate as to where and how
the exclusion clauses should take terrorism into account. In any
case, any conflicts between the resolution and the 1951 Convention
can only be resolved in favour of the primacy of the former in
accordance with Article 103 of the Charter. The resolutions of the
Security Council therefore may have a decisive impact on the appli-
cation and interpretation of the exclusion clauses of the convention.
The Security Council has followed Resolution 1373 with a whole
series of other terrorism resolutions {36).

b) Implementation of Resolution 1373 and individual rights

States also have an obligation to implement the resolution in
their domestic order to enforce its provisions by national legislative,
executive and judicial bodies. Moreover, SCR 1373 has been used as
a justification of, even as an obligation to adopt, extra measures to
safeguard internal security. At the same time there are wide dispar-
ities in the domestic definitions of terrorism and acts of interna-

- tional terrorism.

It is greatly difficult to disentangle the various strands of the

- meagures to combat terrorism adopted in domestic legal systems :
- {;_hp_se_ in. _implem_entation of Resolution 1373 (2001), measures taken
._ ._...morgzj_spéciﬁ_c‘aily against’ Al-Qaida: and the Taliban under Resolu-
. _ﬁQ'r:ig:--1'26‘_1(_1_999):,:.-:_13_3_3:_ (2000)," and 1390 (2002}, obligations under-
- taken under treaties within: the framework of a UN international
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Combating of Terrorism, or the Declaration on Combating Terror- .
ism and Action Plan adopted at the November 2001 regional meet- .
ing of Heads of States of Central, Eastern and South-Eastern -
Europe. States have also adopted measures independently, either in -
the immediate aftermath of the terrorist attacks of September 11,
2001 or to combat particular domestic forms of terrorism. The
measures adopted by the United States to combat terrorism have -
not been the direct result of implementation of Security Council res- -
olutions, but were adopted well before. These measures cover a wide
range of legislative measures, including in the fields of information,
money-laundering, drug-trafficking, illegal migration, nuclear and :
chemical/biological proliferation.

For EU Member States, implementation has been the result of
co-ordination by EU member States over a range of measures.
Security Council Resolution 1373 was implemented within the EU
on the basis of a Council Common Position 2001/931/CFSP of
27 December 2001 on the application of specific meagures to combat
terrorism and EC Regulation 2580 (2001) on specific restrictive -
measures directed againsgt certain persons and entities with a view
to combating terrorism, adopted on the same day. Both of these
have been subsequently updated or amended. The EU has adopted
its own definition of the term “terrorist act” under the Council -
Framework Decision of 13 June 2002 on combating terrorism (thus
filling the vacuum left by Resolution 1373 (2001)). o

The link between terrorism and refugees is made in Council Direc- .
tive 2004/83/EC of 29 April 2004 on Minimum standards for the :
qualification and status of third country nationals or stateless per-.
sons as refugees or as persons who otherwise need international pro- -
tection, and the content of the protection granted. Thus in =
Recital 22, the EU confirms the pogition of UN resolutwns reiatmg
to measures combating terrorism that “acts, methods and practices:
of terrorism are contrary to the purposes and prmclples of the:
United Nations” and that “knowingly financing;: plenmng and
inciting terrorist acts are also contrary to the purposes end prmev
ples of the United Nations”; acts of terrorism are thus mcluded by
1mphce‘ﬁ10n in Artwle 12. 2 c) on: exelusmn from refugee st&tus of .
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may include lists of names designated by the Security Council and
Sanctions Committee, and provided its own measures calling for the
freezing of funds and economic resources belonging to such persons,
groups and entities. The measures relating to the freezing of funds
called for in Security Council resolutions were implemented by XKC
Regulation 2002/881/EC based on Common Position 2002/402/
CFSP, both adopted on 27 May 2002.

A detailed picture of the way in which Member States have
implemented Resolution 1373 may be found in their reports to the
Counter Terrorism Committee (CTC)(37). These reports portray
vividly the extent of the web of measures — executive, legislative,
judicial — in which individuals may now find themselves entrapped
with no possibility of recourse. Major problems and controversies
have also arisen in relation for example to the far-reaching exten-
sion of powers of intelligence agencies and police in data gathering
which threaten the right to privacy, and many of the due process
rights.

Security Council Resolution 1373 (2001} has raised important
questions of due process which have rekindled the debate over the
limits to the powers of the Security Council. The consolidated lists
of individual targets of sanctions measures, drawn up by the 1267
Committee and based on designations by the intelligence services of
particular member States, lack transparency and have raiged a sexi-
oug debate over the safeguard and protection of individual rights in
sanctions implementation, such as the right to a fair and public
hearing for those who are listed, and the lack of legal procedures for
de-listing.

The need to protect human rights in the struggle against ter-
rorism has been highlighted by the UN Secretary-General and the

- UN_High Commissioner for Human Rights (38). Other human

rights bodies at the United Nations have also drawn attention to
the dangers inherent in the indiscriminate use of the term “terror-

_'_.1sm and cxpressed aiarm at the consequent threats that anti-ter-
: rorism leglslatmn and pohclee 'oses tothe enj oymen‘n of virtually

-_economlc pohtzeai a,nd
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social (39). The Human Rights Committee, in reviewing individual
State reports under the ICCPR, has stressed that legislation :
enacted pursuant to Security Council resolution 1373 must be in'.
conformity with the Covenant. The Policy Working Group on the :
United Nations and Terrorism established by the Secretary Gen- .
eral in October 2001 (40), has warned United Nations organs that -

“sounter-terrorism can be used to justify acts in support of political agendas..*"
Labelling opponents or adversaries as terrorists offers a time-tested technique to. -
de legitimize and demonize them. The United Nations should beware of offenng,:'i
or be perceived to be offering, a blanket or automatic endorsement of ail MEeasures
taken in the name of counter-terrorism”.

The problems arising under the pretext of combating terrorism'-
that have been identified by United Nations bodies include: :
(i) the targeting and discrimination of vulnerable groups on the-
basis of origin and socio-economic status, in particular m1grants
refugees and asylum-seekers;

(ii) the infringement of non-derogable rights and the non- respect of
the conditions for measures of derogation; :

(iii)the extradition of terrorist suspects to countries where they}'.
might be subject to torture or eapital punishment; o

{iv)legislation based on designations made by foreign countnes of :
organizations as terrorist organizations, without exammmg that
designation on its merits.

The particular rights identified as being partlcularly under :
threat {41) include :

(1) liberty and security of the person;

(ii) freedom from torture and other inhuman or degradlng
treatment; i

(iii) freedom of expression and of peaceful assembly and assoclamo

(iv)a fair trial and right to a ]udlcml determlna,tlon on the lanu
ness of detention; S

(39) Bee supra, note 5; Report of the chairpersons of the huma.n rlghts treaty b{)dleﬂ oE: ehal
fifteenth meeting at Geneva, 23-27 June 2003, Effective:  Imiplementation. of International Tnatru
ments on Human Rights, including. reporting obligabions,. hitp:/ fwww.unhehr, ch/htmlfmenu2/
finalreport15th; Report. of the Secretary-General on Protection of Humian Rights: ami Fundame?&
tal: ,F?‘Zﬂdﬂmﬁ wh@le countermg terrorigm; UN. Doc A[58}26 BA LS 00
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(v) to seek and to enjoy asylum and not to be forcibly returned to
countries where people are at risk of suffering serious human
rights abuses.

This exercise of the powers conferred upon the Council under
Chapter VII raises a serious problem of accountability of the activ-
ities of a political organ of the United Nations which has been
under debate for some time. Moreover, it underlines the possibility
of conflicts between Security Council resolutions and human rights
which are considered non-derogable or jus cogems righte, where
deportation of individuals suspected of terrorist activities to coun-
tries where they may face torture may infringe the prohibitions
under Article 3 of ECHR or Article 3 of the UN Convention on Tor-
ture.

¢) Remedies for individuals

At the same time, there is little opportunity under human rights
mechanisms, to review such measures. The High-Level Panel on
Threats, Challenges and Change stated : “The way entities or indi-
viduals are added to the terrorist list maintained by the Council
and the abgence of review or appeal for those listed raise serious
accountability issnes and possibly violate fundamental human
rights norms and conventions” (42).

TImplementing Security Couneil resolutions in domestic law may
therefore raise important constitutional problems and issues of
incompatibility with fundamental rights and freedoms. Neverthe-

. less, individuals have not easily found remedies in domestic and
"regional courts. While Courts have had to address the tensions
~ which have arigsen hetween the mandatory nature of Security Coun-
¢il : resolutions and fundamental rights, particularly those of due

process,. there is an increasing perception at the international and

© regional levels {evidenced, for example, in the decisions of the Huro-
- pean: Court: of Justice (43)); that Security Council resolutions are
aspects of international’ public policy infulfilment. of community
objectives and. this i

likely to:be. remforced with the increase in ter-
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rorist threats. So far, therefore, courts have not been willing to
challenge head on the legitimacy of the Security Council resolu-
tions. This situation may change in the near future to the extent
that targeted sanctions and the resolutions concerning terrorism
may lead to more individual challenges before domestic and
regional courts since the universal nature and scope of recent Coun— -
cil resolutions now affect individuals the world over. i

Cases brought before the Court of Justice of the European Com-
munity illustrate the reluctance of judicial bodies to challenge the:
measures implementing Security Council resolutions. An action’
against the Council was brought before the Court of First Instance:
by Jose Maria Sison (44); the applicant, who had been granted asy-
lum in the Netherlands, sought the annulment of Council Regula-
tions and Decisions pursuant to which he had been black-listed, ag:
a past member of the communist party of the Philippines. His com—’_:
plaint related to the refusal of the Council to allow him to a0cess .
documents relating to Council decisions concerning the fight agalnst_'
terrorism. The Court dismissed his application as unfounded sﬁa@
ing, inter alia, that (§77) _

“it must be aceepted that the effectiveness of the fight againgt terronam pre--
supposes that information held by the public authorities on persons or entities
guspected of terrorism is kept seeret so that that information remaing ‘relevant
and enables effective action to be taken. Consequently, disclosure to the publie of:

the document requested would necessarily have undermined the puhhc znterest in
relation to public security”.

The cases of Kadi and Yusuf before the European Court of Flrst._
Instance (45) demonstrates even more strikingly, the lack. of legal
remedies for individuals, in particular aliens, caught up in the. mesh
of terrorist legislation. Both Yusuf and Kadi, whose assets were fro__
zen as a result of being listed by the 1267 Sanctions Committee, chal-
lenged the legality of the EC regulations 1mplgme_nt_1n_g-_ t__l_f_x_e Sequ_rl_ty'

{44) Bee : European Court of First Instance (Second Cha,mber) Joae Marm Swon v Gounm :
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Council resolutions, on the grounds that these viclated their human
rights, particularly their right to property, their right to a fair trail
and their right to an effective remedy. The Court however dismissed
their complaints on the basis of the primacy of Security Council deci-
gions under Article 25 of the UN Charter under which member States
were bound to carry out the decisions of the Security Council and
Article 103, under which the obligations of the member States under
the Charter prevail over any other international agreement. Never-
theless, the Court did look into the question of whether the decisions
of the Council infringed norms of jus cogens— the only limits which
could be brought to bear — although it found that the Counecil had
not infringed any such norms. The Court also balanced individual
rights against the importance of the measures taken to counter ter-
rorism. Finally, the Court considered that the 1267 Committee had
itself provided for certain procedures for delisting, although these
were not judicial procedures and more akin to diplomatic protection.

While certain moves have been made to introduce a modicum of
due process for targeted individuals at the international level (46),
these remain at the level of diplomatic and political initiatives.

V. - CoxcLUSION

Two contradictory developments have emerged from the link
which has been forged between security on the one hand and refu-
gees and migrants on the other.

The first has to do with one of the most significant developments
in international law — the creation and expansion of a domain of gen-
eral or public interest, underlying which has been the emergence of a
core of legal norms, including basic principles of human rights, con-

 sidered to be fundamental to the international community as a whole
~ in_the sense that they are directed to the protection of certain over-
ridmg universal values; or indispensable for the functioning of a

: _hlghly complex and 1nterdependent international society. It is also

of the Huropean Union, Joined Cases T- 110f03 T- 150}03 a.nd T 4@5/03 26 Aprﬂ 2005 tha .
: accepted ’shat thelr Woiation ‘may creaﬁe responszblhty erga. ommnes,

is on appeal.
{45) BEuropean Court of First Instance, Ahmed. Al Yusuf und AE Bamkamt Iﬂﬁemaﬁwna
Foundation v. Council and Commission, Yassin. Abdalleh Kodi: v Council- and C‘ommassm'
T 306/01 and 315/01, 21 September 2005, In the previous relsted case of Aden and’ oth
eil and Commission before the Enropean Court of Firss: Inst.anna th 'requeated prmns

. ureg were refused in a decision of:7 Miy 20027 Aden and. Al the twa in
" however then: struck: off 4k Tist at' the request of Swede in:Augyst: 2(}0
I NIIRARMPER A “Review.of Secunty Council De cisions:b
- of Iny natwnal L,
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ment has been reflected in the way the notion of security has been
widened to include the concept of human security. Thus gross viola
tions of fundamental norms of human rights and humanitarian law
at the origin of mass exodus have come to be considered as threats:
to the very security of the international legal order. It is also illus-
trated in the development of international criminal responsibility and
the call for accountability before the International Criminal Tribu-:
nals for Former Yugoslavia and Rwanda of those responsible for eth
nic cleansing and genocide, the root causes of the major refugee out
flows from these countries. It is plain therefore that the internationé,l..
protection of refugees and other vulnerable groups has been placed.
within a collective security framework and become, as a result; a -
matter of concern for the international community as a whole.

However, at the same time as the concept of human security- calls
for the erosion of the concept of state sovereignty — at least in terms
of countries of origin — and opens the way to intervention by States
and the international community to protect individuals at the mercy-'
of their own governments, the movements of peoples towards degti: -
nation countries has been met by a reinforcement of that last fortress
of State sovereignty which is the right of the State to decide W.h.c.).:'to-'
admit and who to expel. Faced with the novel threats posed by g'l.ow
balization, in particular organized c¢rime and terrorism, State's'hé&e
focused on enhancing their security through the deveiopment of a
piecemeal security framework, both policy-oriented and norma,tlv
operating at the national, regional and international levels moluémg
through international organisations. These recent measures adopted'--
outside the international protection regimes for the 1nd1v1dual .and in
the name of State, as opposed to individual, security, have resulted
in an international legal gystem based on reaction: é,nd coercm'n
encroaching on, and seriously threatening the erosmn of, these. pri
tection regimes. This is particularly evident in the “war’ aga}mst te
rorism where, paradoxically, the actions of non- state actors have tri
gered responses Whlch hdve 1mpeded the move toward .Wh&t the
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This has led us back to a world dominated by (some} States in which
the rights of individuals in their various capacities, including as ref-
ugees, migrants or ethnic minorities, have been superseded by the
imperatives of State security. The tension between the need for secu-
rity of States and the need for protection of individuals has been
exacerbated and the balance which the international human rights
protection regimes have sought to maintain between the two sets of
interests risks being tipped in favour of the former.

Current State policies towards aliens, be they refugees or
unwanted migrants, in particular those taken in the context of the
“war” on terrorism, are leading to a very disquieting paradox. The
fight against international terrorism has been proclaimed to be not
just a matter of security, but one of upholding universally shared
values ; these include respect for the dignity of the human being
and respect for those rules which are necessary to uphold the very
fabric of international society. But through the development of
what has been termed a two-tier human rights system, z.e. one
which while granting citizens the most sophisticated protection
from human rights abuses, excludes from full human rights protec-
tion unwanted aliens, branded as “illegal”, or in an “irregular” sit-
uation, or as potential terrorists, this very platform is being eroded;
the net result being that certain individuals may find themselves
outside the orbit of the expanding protection given by international
human rights law to individuals in general.

In its recent Advisory Opinion on the Wall, the JCJ has addressed
this contemporary challenge. In countering Tsrael’s justification of
the construction of a wall in the occupied Palestinian Territories on
the grounds of self-defence against terrorism on the basis of Security

. Council resolutions 1368 and 1373, the Court stressed that :

" “The fact remains that Israel has to face numerons indiscriminate and deadly

_acts of violence against its civilian population. It has the right, and indeed the duty,

- tor respond in order to protect the life of its citizens. The measures taken are bound
nonetheless to remain in confmmlty with. applicable international law” (47).

"Thls echoes the Secumty Councﬂ itself which has underlined that

i 1mplement1ng the measures. it has outlined, States are. nonethe-
' lnternatlonal iaw mcludmg -

'less to remain:. w1thm the bounds

‘Thuman rlghts and refugee las






